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Business Associations and Professions
Business Associations and Professions;
General Corporation Law
Business and Professions Code §§17912, 23405 (amended); Code
of Civil Procedure §§416.10, 416.20, 492.010 (amended); Corporations Code Division 1 (commencing with §100) (repealed); Division
1 (commencing with §100) (new); Government Code §§12202.5,
12210, 12211, 12212 (new); §§12185, 12202, 12203 (amended);
Revenue and Taxation Code §25936 (new); Unemployment Insurance Code §1116 (amended).
AB 376 (Knox); STATS 1975, Ch 682
(Effective January1, 1977)
Support: State Bar of California
Creates the "close" corporation;provides for the running of a
close corporation by shareholders' agreements; prohibits dividend
distribution or reacquisition of shares unless specific criteria are
met; modifies the "contemporaneous ownership" requirement by
giving beneficial shareholders standing to sue in derivative suits;
provides for dissenter's rights in de facto as well as actual mergers;

provides for the indemnification of corporate agents; creates the
"quasi-foreign" corporation.
Chapter 682 has been enacted to revise Division One of the California
Corporations Code governing the organization and conduct of business
corporations, and is the culmination of several years of study by the State
Bar of California and the Assembly Select Committee on Revision of
the Corporations Code. While many of the revisions are technical in
nature, numerous other revisions substantially change or add to California corporation law, particularly in the area of shareholder and creditor
protections.
Filingwith the Secretary of State
The Secretary of State is responsible for receiving corporate papers,
determining whether they conform to the law, and, upon such a determination, filing the papers in accordance with the duties of the office
[CAL. CORP. CODE §§110, 201 (hereinafter all section number references will be to the Corporations Code, unless otherwise specified)].
If the Secretary of State determines that the papers do not conform with
Pacific Law Journul Vol. 7
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the law, he or she must return them to the applicant (§ 110(b)). Section 110(b) further provides that rejected papers may be resubmitted
without change if accompanied by a written opinion prepared by a member of the state bar and supported by points and authorities stating arguments for a finding of acceptability. Upon resubmission, the Secretary
of State must re-evaluate the papers, and in so doing, must rely upon
the attorney's written opinion for a correct statement of the law (§ 110

(b)).

Under former Corporations Code Section 308

[CAL. STATS.

1947, c. 1038, §308, at 2315], the Secretary of State was prohibited
from accepting any documents or instruments that were not in conformity with the letter of the law, leaving matters of interpretation to the
courts. Section 110 apparently makes the filing of questionable corporate papers a ministerial act dependent upon a non-judicial interpretation of the law for final approval.
Close Corporations
A corporation is subject to less stringent regulation under the new
General Corporation Law if it qualifies as a "close corporation." To
qualify as such, a corporation must state that it is a close corporation
in its articles, and have no more than ten shareholders of record at any
time (§158(a)). In determining the number of shareholders a close
corporation has, each of the following types of ownership interests is to
be counted as one shareholder: (1) shares held by a husband and wife
regardless of how they are held; (2) shares held by a trust; and (3)
shares held by another business entity (§158(d)). However, where
a trust or business entity is formed for the primary purpose of acquiring
or voting shares, the number of shareholders must be determined by the
number of beneficial ownership interests held in trust (§158(d)). It
appears that the purpose of this restriction is to limit the ability of the
close corporation to expand the number of shareholders beyond the statutory limit of ten by prohibiting voting trusts, ostensibly representing
singular ownership interests, to be counted as individual interests.
The General Corporation Law provides that a non-close corporation
may convert to a close corporation by a unanimous vote of the shareholders (§158 (b)). In such a case, the articles of incorporation must
be amended to state that the corporation has become a close corporation.
If, on the other hand, a close corporation wishes to convert to a nonclose corporation, it may do so with a two-thirds vote of the shareholders
unless the articles provide for a simple majority vote (§ 158 (c) ).
The affairs of a close corporation, including but not limited to manSelected 1975 California Legislation

Business Associations and Professions

agement of the business, division of profits, or distribution of assets on
liquidation, may be run by shareholders' agreements (§300(b)). Section 300 provides that such an agreement is not invalid as between the
parties thereto on the grounds that it interferes with the discretion of
the board of directors, or purports to run the corporation like a partnership. However, when such a shareholders' agreement controls the
board in its management of the corporation, the shareholders who are
parties to the agreement shall be held liable to the corporation for their
managerial acts or omissions, relieving the directors of liability to the
extent that the shareholders have assumed it (§300(d)). Thus, while
shareholders in a close corporation may run the enterprise as a partnership, their liability increases as they assume more management responsibility under the shareholders' agreement. This is in contrast with the
typical shareholder in a large, public issue corporation, who, having no
management responsibilities, cannot be held liable for managerial error.
In a close corporation, the shareholders' agreement simply permits the
members of a close corporation to substitute their own formalities for
those formalities statutorily imposed upon non-close corporations. The
fact that such an agreement exists means that the shareholders must
comply with its terms or run the risk of being sued for mismanagement
of the enterprise. The apparent relaxation of required formalities for
close corporations does not mean that formalities, statutory or otherwise,
are to be altogether eliminated, but does mean that formalities can be
tailored to individual needs.
To protect potential shareholders, all share certificates of a close corporation are to state conspicuously:
"Tis corporation is a close corporation. The number of holders of
record of its shares of all classes cannot exceed [a number not
in excess of 10]. Any attempted voluntary inter vivos transfer
which would violate this requirement is void. Refer to the articles,
bylaws and any agreements on file with the secretary of the corporation for further restrictions." (§418(c)).
If the statement is not placed on the share certificates, and, as a result
of any valid transfer of shares, the close corporation has more than ten
shareholders, such corporation will automaticallycease to be a close corporation (§158(e)). In such a situation, the board of directors must
promptly approve and file an amendment to the articles deleting any
provision relating specifically to a close corporation (§ 158(e)). Where
the statement is placed on the share certificates, a shareholder of a close
corporation waives his or her right to make an inter vivos transfer of
Pacific Law Journal Vol. 7
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shares which would be void under Section 418(d) so long as the corporation remains a close corporation (§421). Section 418(d) states that
any attempted voluntary inter vivos transfer of the shares of a close corporation which would result in the number of record shareholders exceeding the number of shareholders specified in the articles of incorporation is void if the certificate contains the legend delineated in Section
418(c).
If a close corporation plans to undergo an organic change by merger
or reorganization under which the shareholders would receive shares in
a corporation which is not a close corporation, Section 1201 (e) requires
that there be approval by two-thirds of the shareholders of each class
of stock outstanding, unless a simple majority vote is authorized by
the articles. In contrast, Section 1201 (a) requires only a simple majority approval of the shareholders of a non-close corporation which is
merging or reorganizing, when such reorganization would result in the
shareholders of that non-close corporation receiving shares of a close or
non-close corporation (see discussion of reorganizations, infra).
Where a majority of shareholders in a corporation have acted in a
manner that the minority feels will jeopardize their investment (§1800
(a) (3)-(5)), the minority may institute involuntary dissolution proceedings pursuant to Section 1800. Normally, one-third of the ownership interest of the outstanding shares must be willing to bring an action
to liquidate the corporation (§1800(a) (2) ), but the articles may be
drafted to permit an individual to institute dissolution proceedings, regardless of his or her particular degree of ownership (§1800(a) (4)).
While Section 1800 pertains to all types of corporations, it appears to
be particularly relevant to close corporations. In a critical situation, a
dissenting faction composed of several shareholders can organize quickly
to threaten the majority with dissolution, a mobilization that would appear to be impractical in a larger corporation.
Directorsof the Corporation

Subject to permissible shareholders' agreements described above, the
General Corporation Law retains the rule of former Section 800 [CAL.
STATS. 1972, c. 486, §4, at 858] which stated that the business and
affairs of the corporation are to be managed by the board of directors
(§300). In addition, Section 300 now permits the board to delegate
the day-to-day operations of the business of the corporation to a separate management company or to another person so long as the ultimate
authority and power rests with the board. Where the former law stated
Selected 1975 California Legislation
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that the control of the corporation could be "under the authority" of
the board, the new language makes clear the fact that the authority to
delegate managerial functions extends to the hiring of a management
group.
The directors of a corporation are charged with the duty to manage
the corporation in what they believe to be its best interests, using such
care, including reasonable inquiry, as an ordinarily prudent person in
a like position would use under similar circumstances (§309(a)). Furthermore, where former Section 829 [CAL. STATS. 1967, c. 843, §1,
at 2268] permitted directors to reasonably rely upon the financial statements prepared by the president of the corporation or an independent
accounting firm, Section 309(b) now allows a director to rely upon officers or employees whom he or she believes to be reliable, counsel or
independent accountants in areas of their expertise, or a committee of
the board of which the director is not a member when making decisions
affecting the interests of the corporation. Thus, Section 309 expands
and clarifies the standard of care of a director of a corporation that was
formerly found in Section 820 [CAL. STATS. 1947, c. 1038, §820, at
2322].
Organizationand Bylaws
The former rules regarding formation of corporations, filing of documents, and reservation of a corporate name have been adopted in the
General Corporation Law without significant change. These rules provide that the articles of incorporation must specifically authorize the issuance of shares, and must state that the corporation will be engaged
in either (1) lawful activity for which a corporation may be organized
under the General Corporation Law, other than for the banking or trust
business or for the purpose of forming a professional corporation, (2)
lawful activity under the banking and trust company regulations not prohibited by applicable laws, or (3) a specific type of professional activity
(§202).
Although the wording of the new law substantially duplicates former
Sections 302 through 304 regarding issuance of shares, the distinction
between par value and no par value stock has been eliminated except
for tax purposes as provided in Section 205. Section 205 states that
for the purposes of any tax or fee 'based upon the capitalization of a
corporation, the par value shall be set at one dollar. The purpose of
this provision is to reduce qualification fees and taxes in other jurisdictions when domestic corporations register to do business [Exposum
DRAFT No. 2, GENERAL CORP. LAW, CALIFORNIA STATE ASSEMBLY,
Pacific Law Journal Vol. 7
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iv (1974)]. If a corporation plans to issue different classes or series
of shares, the rule in former Section 304 [CAL. STATS. 1949, c. 997,
§2, at 1828] still applies, requiring the articles to specify the number
of shares to be issued in each class or series, and the rights, preferences,
privileges, and restrictions applicable to each (§202(e)). The articles
of incorporation may provide additional rights and restrictions on corporate activity not specifically required by statute (§204). In addition
to the power to levy assessments and the ability to authorize pre-emptive
rights previously granted by former Section 305 [CAL. STATS. 1947, c.
1038, §305, at 2315], Section 204 now permits the articles to authorize,
inter alia, qualifications one must meet before becoming a shareholder,
voting rights of holders of corporate indebtedness, and the right of
shareholders to determine the consideration for which the shares will be
issued (§204).
The articles of incorporation may be amended by the board of directors or the shareholders (§902). The board may make amendments
when it wishes to (1) extend the corporation existence (§902(b)), (2)
declare a stock split when there is only one class of shares (§902(c)),
or (3) delete the names of the original directors from the articles (§902
(d)). Shareholder approval of those amendments proposed and approved by the board is required when the amendments directly affect
the interests of a particular class of shareholders, or affect the interests
of all the shareholders. Thus, if there is (1) a proposed change in the
aggregate number of shares of a particular class not caused by a stock
split, (2) an exchange, reclassification, or cancellation of all or some
of the shares in the class, (3) a change in the rights, preferences, privileges, or restrictions of the class, or (4) a cancellation of accrued dividends (§903 (a) (1 )-(6) ), the change must be approved by a majority
vote of the class of shares affected, and by a majority vote of the outstanding voting shares of the corporation. In addition, Section 903 consolidates former Sections 3634 and 3635 [CAL. STATS. 1947, c. 1038,
§§3634-3635, at 2371-2372] into one provision, substituting the requirement of majority approval of changes by amendment for the requirement of approval by two-thirds of the shareholders.
A restatement of the articles of incorporation, combining all previous
amendments into one document, may now include amendments not
previously adopted by the shareholders (§910), a practice prohibited
by former Section 3800 [CAL. STATS. 1951, c. 1377, §6, at 3295]. If
the restated articles do not incorporate new amendments, board approval
is sufficient; otherwise shareholder approval is necessary before the document is effective.
Selected 1975 California Legislation
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Shares and Share Certificates
Section 400 retains the substance of former Section 1100 [CAL.
STATS. 1947, c. 1038, §1100, at 2326], permitting a corporation to
issue classes or series of shares with any restrictions enumerated in its
articles of incorporation. If there are any restrictions placed on a class
or series of shares, at least one other class or series must have unrestricted voting rights, and one class or series must have unrestricted dividend rights.
A corporation may allow the redemption of specified shares, at its
option, to permit shareholders to exchange their shares for cash, property, or other shares (§402(a)). Such redemption is to be governed
by the articles with respect to the price, time, and conditions of the return of the shares. Section 402(b) prohibits a corporation from issuing
shares which give the holder the right to compel the corporation to redeem the shares unless the corporation is an open-end investment company (mutual fund) registered under the Investment Company Act of
1940 [15 U.S.C. 80a-22(3) (1970)].
A corporation may issue fractional shares originally or upon a transfer
of shares, but if it does not issue fractional shares, and the original shares
become fractionalized during an organic change, it must arrange for
their disposition. The fractional shares may be disposed of by either
issuing scrip or warrants, or by purchasing back the fractional interests
(§407). Separate disposition of fractional shares may be avoided in
a merger or reorganization agreement if such an agreement expressly
provides that fractional shares will be disregarded, or in the alternative,
rounded off to the nearest whole share. However, "rounding off" may
only occur if the fraction of a share which any person would otherwise
be entitled to receive is less than one-half of one percent of the total
number of shares he or she is entitled to receive (§407). For example,
a shareholder owning 100 shares of stock will only be compensated for
any fractional share greater than one-half of one percent of 100 shares,
or one-half share. A shareholder owning 1001/3 shares will consequently be compensated for an even 100 shares, while a shareholder
owning 100% will be compensated for the fractional two-thirds in
addition to the 100 shares. Thus, the effect of this formula will be to
eliminate the administrative difficulties involved in disposing of fractional shares, without causing inequitable losses to small shareholders.
Dividends and Reacquisition
The General Corporation Law now prohibits the distribution of corporate assets in the absence of financial strength as determined by speciPacific Law Journal Vol. 7
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fiedcriteria. Former Sections 1504 [CAL. STATS. 1947, c. 1038, §1504,
at 1385] and 1706 [CAL. STATS. 1947, c. 1038, §1706, at 2335] previously applied different standards to dividend payments and reacquisitions of shares, providing relatively lax restrictions on dividend distributions in comparison to those imposed upon distributions made to reacquire shares. Under the new law, no dividend distribution or distribution to reacquire shares may take place unless: (1) retained earnings
are equal to or greater than the distribution amount; or (2) after the
distribution the assets are 125 percent greater than the liabilities and
current assets equal current liabilities or are at least equal to 125 percent
of the current liabilities if the average pre-tax and pre-interest expenses
for the preceding two years is less than the average interest expense for
those years (§500(a)-(b)). In general, Section 500 resiricts distribution of corporate assets in the form of dividends or for reacquisition of
shares to the amount of retained earnings. However, there are situations
such as high interest rate expenses or large tax expenses, which would
normally eliminate any net income for the year, or situations in which
payment is made to reduce capital surplus accounts as well as retained
earnings in which the distribution will be greater than the total amount
of retained earnings. In these cases, the General Corporation Law will
not prohibit a distribution of corporate assets when the current assets
are at least one and one-quarter times the current liabilities, regardless
of the size of the retained earnings account. At first glance, Section
500 might indicate that the source of dividend payments and share reacquisitions is to come from the retained earnings of the corporation, but
closer analysis will reveal that no source of payment is specified. In
contrast, former Section 1500 [CAL. STATS. 1957, c. 2261, §9, at 3951],
relating to dividend payments, and Section 1706, relating to reacquisition of shares, authorized payment out of specific funds or accounts.
The absence of such specification in Section 500 would appear to indicate that any source may now be used to pay dividends or reacquire
shares, as long as the criteria in Section 500 are met. Because the
formula, as a practical matter, limits distribution of assets only in those
situations where the corporation is relatively sound, the legislature appears to have devised a method of protecting shareholders and creditors
from distributions that would weaken or jeopardize their investments,
while maintaining corporate flexibility in determining precisely where
the distributions should come from.
Shareholders'Meetings and Consents
Shareholders' meetings are to be held according to the time and place
Selected 1975 California Legislation
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set in the bylaws(§600). If a meeting is not held within 60 days of
the date set in the bylaws, or if there has been no date set for a meeting
within 15 months of the organization of the corporation, any shareholder may apply to the superior court of the appropriate county for
a summary order stating when and where the meeting is to be held
(§600(c)). Under former law, the shareholder had no statutory right
to seek a court-ordered meeting, but if the bylaws made such a meeting
mandatory, a court would compel the directors to set a date and hold the
meeting [See, e.g., Los Angeles v. Owens River Canal Co., 120 Cal.
App. 380, 385, 7 P.2d 1064, 1066 (1932); Stabler v. El Dora Oil Co.,
27 Cal. App. 516, 519, 150 P. 643, 644 (1915); Lazar v. Knolls Coop Section No. 2, 130 N.Y.S.2d 407, 410 (Sup. Ct. 1954)]. Written
notice of the meeting must be given not less than ten nor more than
60 days before the date of the meeting (§601), and must include a general statement of the matters to be brought before the shareholders
(§601).
Special meetings may be called by representatives of ten percent of
the voting shares by requesting that the chairman of the board, president, vice-president, or secretary send notice to the shareholders (§600
(d)). This represents a change from former Section 2202 [CAL.
STATS. 1947, c. 1038, §2202, at 2341] which required a representative
of at least 20 percent of the voting shares to make the request before
a special meeting had to be called. A special meeting is to be held not
less than 35 nor more than 60 days after the original request was made.
If notice has not been sent within 20 days of the request, the person
requesting the meeting may give notice or may apply to the superior
court for a summary order requiring the giving of notice of the meeting
(§601 (c)). It would appear that the changes in the procedure ior calling special meetings, the fact that ten percent of the shareholders may
now call a meeting, and the statutory right to apply for a court order
gives the shareholders with a substantial interest in the corporation a
means of protecting their investment by relaxing the procedure for calling special meetings.
Any proxy or other written consent sent to ten or more shareholders
of a corporation with over 100 shareholders must afford the shareholders a choice between abstention, approval, and disapproval of each issue
to be presented at the meeting (§604). This requirement does not apply to companies with securites registered pursuant to Section 12 of the
Securities Exchange Act of 1934, or securities exempted by Section 12
(g) (2) [15 U.S.C. 781(g) (2) (1970)] of that act, since such comPacific Law Journal Vol. 7

266

Business Associations and Professions

panies are already subject to stringent proxy disclosure regulations [See
15 U.S.C. 78n(d) (1) (1970)].
Former Section 501 [CAL. STATS. 1972, c. 486, §3, at 857] allowed
the execution, use, and revocation of proxies to be regulated by corporate bylaw provisions, but the section did not set forth guidelines for
determining the fairness or reasonableness of such proxy solicitations.
Section 604 now requires disclosure of all matters to be brought before
the shareholders' meeting so that the shareholders will have adequate
time to make informed decisions regarding their own interests.
Voting of Shares
Each share of a corporation is entitled to one vote, regardless of its
class, unless voting restrictions are imposed by the articles (§700). A
shareholder may (1) vote all of his or her shares either for or against
the proposal at hand, (2) not vote at all, or (3) with the exception
of elections of officers, split the shares to vote both ways. However,
failure to specify the number of shares to be voted affirmatively on a
given matter gives rise to a conclusive presumption that all shares entitled to vote are being voted affirmatively. Section 700 differs from the
one share-one vote rule of former Section 2215 [CAL. STATS. 1957, c.
2261, §16, at 3953] only to the extent that it makes it clear that shares
entitled to vote may be cast by the shareholder in any manner and in
any combination he or she desires, except when there are elections of
officers. In such an election, the shares may be voted for any particular
individual or individuals, or not voted at all.
The board of directors is to establish in advance the date of record
for the purpose of voter eligibility. Such date shall not be more than
60 nor less than ten days prior to the date of the meeting (§701 (a)),
in contrast with former Section 2214 [CAL. STATS. 1955, c. 761, §2,
at 1255] which required that the record date be set at not more than
30 days before the meeting. Where the board fails to set a date of record, the date shall now be the day before notice of the meeting is sent,
and when notice has been waived, the business day before the meeting.
Any person entitled to vote at a meeting may authorize another to vote
for him or her by proxy (§705(a)). Unless a proxy states otherwise,
rit will automatically expire 11 months after its execution (§705(b)).
Unlike former Section 2226 [CAL. STATS. 1947, c. 1038, §2226, at
2345] which limited any proxy to seven years duration, a proxy under
the General Corporation Law may last as' long as the parties desire
(§705(b)). A proxy which states that it may not be rescinded is irreSelected 1975 California Legislation
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vocable when it is held by a pledgee, optionholder, creditor, purchaser,
employee, or person authorized to exercise a voting agreement or trust
pursuant to Section 706 (§705(e)). Such a proxy is irrevocable only
so long as the person holding the proxy maintains his or her status as
a pledgee or the like. Thus, the duration of an irrevocable proxy also
may last longer than the previous limit of seven years. A proxy is valid
until terminated by operation of law, revocation, or by termination as
provided in the proxy. Revocation may occur by receipt of notice in
writing by the corporation, issuance of a new proxy, or presence and
exercise of the voting rights at the meeting by the proxy giver (§705
(b)). Death revokes a proxy only if notification reaches the corporation before the final vote count (§705(c)). When there is a dispute
as to the validity of two or more proxies given for the same shares, the
proxy executed last controls. The postmark date is not determinative,
however, of the validity of one proxy over another.
Voting trusts may now be created for a maximum of ten years. However, such trusts may be extended by one or more of the beneficiaries
as to their shares under the agreement for another period not to exceed
ten years from the date of creation of the trust or the date of the last
extension (§706(b)). The extension must be made by written agreement, which may be executed within two years prior to the expiration
date of the existing voting trust. Section 706(b) changes the rule of
former Section 2231 [CAL. STATS. 1965, c. 744, §1, at 2152], which
limited the duration of voting trusts to a maximum of 21 years. Under
the new rule, a voting trust may only last ten years, but is subject to an
unlimited number of ten-year extensions at the option of the beneficiaries.
Cumulative voting is still legislatively authorized, and may not be
abrogated by the articles of incorporation. While the recommendations
in the second Exposure Draft prepared by the State Bar and the Assembly Select Committee on Revision of the Corporations Code [ExposuRE
No. 2, GENERAL CORP. LAW, CALIFORNIA STATE ASSEMBLY
(1974)] provided that cumulative voting could be eliminated by the articles [Id. at 68], the only restrictions placed on cumulative voting under the General Corporation Law are that the candidates' names be
placed on the ballot prior to the voting and at least one shareholder has
expressed an intention to vote cumulatively prior to the election. Once
the shareholder has announced his or her intention to vote cumulatively,
any other shareholder may also vote cumulatively without giving prior
DRAFT

notification to the corporation (§708 (b)).
Pacific Law Journal Vol. 7
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ShareholderDerivative Suits
Provisions for shareholders' derivative suits have been expanded to
permit non-record shareholders to bring suit in the name of the corporation (§800). Such a shareholder must demonstrate to the court by affidavit or testimony, however, that: (1) there is a strong prima facie
case; (2) no other action is likely to be instituted; (3) plaintiff acquired
his or her shares before the alleged wrongdoing had become general
knowledge; (4) defendant may retain a gain resulting from a breach
of his or her fiduciary duty; and (5) neither plaintiff nor defendant
would be unjustly enriched by the maintenance of the action (§800(b)
(1)). The expansion of the standing to sue in a derivative action to
include shareholders not of record at the time of the wrongdoing eliminates in California that aspect of the "contemporaneous ownership" rule
which prevents beneficial owners of stock who were not registered on
the corporation's stock book at the time of the wrongdoing from bringing a derivative action [1 H. BALLANTINE & G. STERLING, CALIFORNIA
CORPORATION LAWS § 90.03 at 168.7 (4th ed. 1975)].
Indemnification of Directorsand Management
Indemnification of corporate agents for liability arising out of acts
done for the benefit of the corporation has been expanded by the General Corporation Law to permit reimbursement without prior court approval. Section 317(b) retains the former rule permitting reimbursement by the board of directors if it decides that the agent acted in good
faith in defending a lawsuit other than a derivative action. In derivative suits, former Section 830(a) [CAL. STATS. 1968, c. 400, §1, at
834] required a judicial determination of the agent's right to indemnification before he or she could be reimbursed by the corporation. Section
317(c) now permits indemnification without a court order, although an
agent may not receive reimbursement (1) when he or she has been
found liable to the corporation because of a breach of duty, or (2)
where a settlement has been paid with or without court approval, or (3)
where the costs of the defense are requested by the agent when a settlement was made without court approval (§317(c)). Thus, an agent
may never receive indemnification for a settlement award paid to end
a lawsuit alleging liability to the corporation, nor is an agent entitled
to indemnification for defense costs if a settlement is made without court
approval. However, the agent may receive his defense costs if the settlement is approved by the court.
In any suit which is successfully defended on its merits, the corporate
agent has a right to indemnification (§317(d)). In addition, expenses
Selected 1975 California Legislation
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may be advanced to an agent if an undertaking is filed with the corporation to assure repayment in the event indemnification is not approved.
With the exception of Section 317 (d) (mandatory indemnification), all
indemnification by a corporation may be limited by the bylaws or by
court order.
Approval of Reorganization

A corporate reorganization occurs when there is a merger pursuant
to Sections 1100 through 1111, an exchange reorganization (§181 (b)),
or a sales of assets reorganization (§181(c)); and regardless of corporate voting restrictions, all shareholders are entitled to vote for approval or disapproval of the reorganization (§ 1201). Unless otherwise
required by the articles of incorporation, a majority vote is needed for
the approval of any reorganization (§204(a) (5)). This retains the
rule of former Section 3901 [CAL. STATS. 1947, c. 1038, §3901, at
2375] which required a majority vote for the approval of a sales of assets or exchange reorganization, but changes the rule regarding approval
of mergers in former Section 4107 [CAL. STATS. 1967, c. 752, §2, at
2128], which required a two-thirds vote. The General Corporation
Law now permits a majority vote approval of both an actual and de facto
merger. No approval by the shareholders of the corporation is necessary (unless otherwise provided for in the articles) when the rights, preferences, privileges, and restrictions of preferred shareholders of the acquiring corporation are unchanged (§1201 (a)), or where the corporation or shareholders hold more than five-sixths of the shares of the acquiring corporation (§1201 (b)). Even in these situations shareholder
approval is required if the reorganization entails an amendment of the
articles which would otherwise be subject to approval, or there is an exchange of shares resulting in new shares with different rights, privileges,
preferences, or restrictions than the old shares (§1201 (d)).
The rights of dissenters after reorganization has taken place have been
limited to the extent that they may no longer compel corporations whose
shares are listed over the counter or on national securities exchanges to
provide appraisal rights nor repurchase the shares of those who voted
against the reorganization (§1300), unless demands are made for five
percent or more of the shares of the dissenting class (§1300(b) (1)
(ii)). In addition, the rights of appraisal and repurchase may be enforced by the dissenting shareholders if the articles or bylaws restrict
trading so that there is not a ready market for the shares (§1300(b) (1)
(i)). Unlike former Section 4300 [CAL. STATS. 1947, c. 1038, §4300,
at 2381], which restricted dissenters' rights to actual mergers, Section
Pacific Law Journal Vol. 7
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1300 is applicable to all types of corporate reorganizations. Dissenting
shareholders in corporations undergoing organic change by sales of assets or exchange reorganizations, as well as by actual merger, now have
the right to compel the corporation to appraise and repurchase their
shares (§1300(b) (3)).
Quasi-ForeignCorporations
Businesses incorporated in foreign jurisdictions, but essentially domestic in operation, are now subject to certain provisions of the General
Corporation Law which are intended to protect shareholders. A foreign
corporation is subject to specific California law when (1) the average
of its real and personal property assets, payroll expenses, and gross sales
found within California exceeds 50 percent of the total of such assets,
expenses, and income, and (2) more than one-half of the voting securities are held of record by persons with California addresses (§2115).
The specific provisions applicable to such quasi-foreign corporations
are, inter alia, control of directors (§§301, 303, 304, 305, 309, 316
(excluding subdivisions (a) (3) and (f) (3)), 317), limitations on corporate distributions in cash or property (§§500-505), liability of shareholders who receive unlawful distributions (§506), cumulative voting
rights (§ §708 (a) - (c)), reorganizations (§ §1200-1201) and dissenters'
rights (§§1300-1312). These sections do not apply to corporations
with outstanding securities listed on a national securities exchange certified by the Commissioner of Corporations, or securities listed over the

counter.
COMMENT
Close Corporations
While the concept of closely-held corporations has been widely recognized for some years as a separate type of business entity [CONTINUING
EDUCATION OF THE BAR, ADVISING CALIFORNIA BUSINESS ENTERPRISES
403 (1958) (hereinafter cited as BUSINESS ENTERPRISES)], the Gen-

eral Corporation Law is the first statutory law in California that comprehensively treats the close corporation as distinct from a non-close corporation. In general, commentators have listed the characteristics of a
close corporation as (1) a substantial identity of ownership and management, (2) ownership by a small number of shareholders (usually less
than ten), (3) no general market for its stock, and (4) some limitation
,on shareholder qualifications [Oppenheim, The Close Corporation in
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California-Necessity of Separate Treatment, 12 HAST. L.J. 227, 228

(1961)]. Formalities imposed upon public issue corporations are justified by the wide distribution of shares, and the correspondingly strong
public interest in protecting the small investor. There is, however, little
or no public interest involved in regulating the internal structure of a
close corporation, and consequently, statutory protections for the shareholders are not as essential [Id. at 232-33].
The most significant feature of a close corporation is that the operation of the business is often controlled directly by the shareholders. The
conventional role of shareholders is to elect the board of directors and
vote on fundamental changes in corporate structure. This role typically
exists in the public issue corporation in which management is in the
hands of a professional group largely divorced from investment [BusiNEss ENTERPRISES, supra, at 405]. In contrast to this conventional
division of ownership and control, the California General Corporation
Law specifically permits a close corporation to be run like a partnership,
eliminating the need for the corporate formalities designed to protect
small shareholders in large corporations (§300(b)). Shareholders may
now take an active role in management in their capacity as shareholders,
although there is a concomitant increase in the shareholders' potential
liability to the corporation as more managerial responsibility is assumed.
Despite the relaxation of corporate formalities in the operation of a
close corporation, the General Corporation Law does not permit a corporation to do as it pleases. The minority shareholder in a close corporation is particularly susceptible to abuse by the majority because of the
centralization of control [BUSINESS ENTERPRISES, supra, at 423]. Thus,
whatever rights or privileges may accrue to a shareholder under particular arrangements must be exercised in a fair and open manner, and majority shareholders may find themselves forced to consider the interests
of the minority and unable to eliminate minority investment from the
corporation [BusINEss ENTERPRISES, supra, at 423]. One of the more
potent protections available to minority interests in the General Corporation Law lies in the power to institute involuntary dissolution proceedings if the majority appears to be jeopardizing the minority interest. To
-counterbalance this protection, the General Corporation Law also provides the majority shareholders with a remedy permitting them to "buy
out" the group opposing the particular action in order to avoid dissolution (§2000). In this manner, a system of checks and balances has
been established to protect minority interests without sacrificing the
flexibility possible in a close corporation.
Pacific Law Journal Vol. 7
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Quasi-ForeignCorporations
Because of the widespread practice of incorporating a business enterprise in a favorable jurisdiction and then doing a majority of business

in a different jurisdiction, the belief seems to prevail that a state's corporation law, aside from the sections expressly dealing with problems of
admission of and jurisdiction over foreign corporations, has no application to foreign corporations, which, except for the fact that they are not
locally incorporated, are domestic corporations [Latty, Psuedo-Foreign
Corporations,65 YALE L.J. 137 (1955)]. However, California case
law has slowly been eroding the so-called "internal affairs" doctrine that
prevents local jurisdictions from imposing controls and regulations on
the internal affairs of a foreign corporation. As early as 1909, the California Supreme Court recognized that "the fiction as to the situs of the
corporate entity being in the state of its creation ought to yield in the
interest of justice to the actual facts" [Wait v. Kern River Mining Co.,
157 Cal. 16, 21, 106 P. 98, 100 (1909)]. However, quasi-foreign
corporations were not subjected to California regulation in any significant degree until it was decided that the Commissioner of Corporations
had jurisdiction in the area of securities regulation over a foreign corporation operating primarily in California [Western Airlines v. Sobieski,
191 Cal. App. 2d 399, 412, 12 Cal. Rptr. 719, 727 (1961); See Note,
Shareholder'sRights and the Foreign Corporation,49 CAL. L. REv. 974
(1961); see also, Southern Pacific Co. v. McColgan, 68 Cal. App. 2d
48, 80, 156 P.2d 81, 99 (1945)]. The General Corporation Law has
codified the judicial recognition of quasi-foreign corporations, making
shareholder and creditor protections which regulate California corporations also effective against foreign corporations carrying on substantial
domestic operations.
See Generally:
1)

CONTINUING EDUCATION OF THE BAR, ADVISING CALIFORNIA BUSINESS ENTERPRISES

2)

H. BALLANTINE & G. STERLING, CALIFORNIA CORPORATION LAWS (4th ed. 1975).

(1958).

Business Associations and Professions;
modification of contracts
Commercial Code §2209 (amended).
AB 74 (McAlister); STATS 1975, Ch 7
Support: California Law Revision Commission
Chapter 7 has amended Subdivision (2) of Section 2209 of the Commercial Code to conform to the language of Section 2-209 of the UniSelected 1975 California Legislation
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form Commercial Code (hereinafter cited as UCC) regarding oral modification of written contracts. Previously, California was the only state
(other than Louisiana) which had not adopted UCC Section 2-209 in
its entirety [Oral Modification of Written Contracts, 13 CAL. LAW REVISION COMM'N, REPORTS, RECOMMENDATIONS AND STUDIES 301, 309
(1975)]. Presently, due to the high volume of interstate commercial
transactions, it appears that California has recognized the need for a uniform national rule for contract modification [See id.]. Prior California
law applicable to sales transactions provided that a written contract
could be modified only by a written agreement or by a fully executed
oral agreement. Commercial Code Section 2209(2), as amended by
Chapter 7, now allows parties to a contract for the sale of goods to orally
modify the contract unless the written contract expressly allows modification or rescission only by a signed writing. Section 2209(3) places
a limitation on this rule by stipulating that if the contract, as modified,
is within the Statute of Frauds (§2201), the modification must be in
writing. Subdivision (2) further provides that if there is included, in
a form supplied by a merchant, a requirement that any modification or
rescission must be made by a signed writing, such form must be separately signed by the other party, but only if the other party is a nonmerchant.
See Generally:
1) UNIFORM COMMERCAL CODE §2-209 &Comments.
2)

3)
4)

Oral Modification of Written Contracts, CAL. Lkv REVISION COMM'N REPORTS,

RECOMMENDATIoNs AND STUDIES 301, 309, 336-51 (1975).
Timble, Modification of Written Contractsin California, 23 HAST. L.J. 1549, 1575
(1972).
Comment Waiver of the Statute of Frauds Under Uniform Commercial Code
Section 2-209: Double-E Sportswear Corp. v. Girard Trust Bank, 15 W&M L.
REv. 699 (1974).

Business Associations and Professions;
contracts-assignee's rights and liabilities
Civil Code § 1804.2, 2983.5 (amended).
SB 246 (Petris); STATS 1975, Ch 66
Previously, Section 1804.2 of the Civil Code made assignees of retail
installment contracts subject to all equities and defenses of the buyer
against the seller-assignor which arose out of the sale and which existed
at the time of the assignment. The assignee's liability was limited, however, to the amount of the debt owing to the assignee at the time he
or she received notice of the buyer's equities and defenses. Similarly,
Section 2983.5 of the Civil Code made an assignee of the seller's rights
Pacific Law Journal Vol. 7
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in an automobile conditional sales contract subject to the equities and
defenses of the buyer against the seller which existed at the time of the
assignment.

Chapter 66 has increased the potential liability of assignees by amending Section 1804.2 to eliminate the requirement that the claim or defense exist at the time of the assignment. It also changes the limitation
on the assignee's liability from the amount of the debt owing to the assignee at the time he receives notice to the amount of the debt owing
at the time of the assignment. Chapter 66 has amended Section 2983.5,

regarding automobile conditional sales contracts, in the same manner,
removing the requirement that such equities and defenses be in existence
at the time of assignment. Furthermore, Section 2983.5 now imposes
a new limitation on assignee liability under the Rees-Levering Act [CAL.
Civ. CODE §2981 et seq.]. The liability cannot exceed the amount of
the debt owed by the buyer to the assignee at the time of assignment.
Unlike Section 1804.2, Section 2983.5 previously permitted the buyer
to waive his or her right to assert those equities and defenses available
to him or her against the assignee. Chapter 66 further amends Section
2983.5 to make such waivers unenforceable. [See Hansen, The Consumer-Retailer-FinancingAgency Triad in California-Status,Outlook,
and a Comprehensive Solution, 7 U.S.F. L.J. 130, 133 (1972)]. The

result of the changes of Chapter 66 is to make the Unruh Act [CAL.
CIV. CODE §1801 et seq.] and the Rees-Levering Act almost identical
with respect to potential liability of assignees.
Although there are apparently no cases construing the phrase "equities and defenses existing at the time of the assignment," its effect under
Sections 1804.2 and 2983.5 before their amendment would seem to
have been to immunize the assignee from liability in cases where, for
example, the seller contracted to deliver goods at a future date, assigned
the contract before that date, and failed to deliver; or where the seller
gives a service warranty at the time of sale, assigns the contract, and
then fails to perform under the warranty. In such cases, in the absence
of fraud, the buyer's defense did not "come into existence" until after
the assignment. By removing the requirement that the equities and defenses had to have been in existence at the time of assignment, Chapter
66 provides relief to the buyer against the assignee in such situations.
Furthermore, in a situation in which a latent defect in consumer goods
is discovered (and the assignee notified) after the payment of six monthly installments, the buyer could not, under prior law, recover from the
assignee any payment made prior to the time the assignee received notice
of the equities or defenses. Assuming that the contract was assigned
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shortly after purchase, Sections 1804.2 and 2983.5 now make the assignee liable for those six installments, since the debt owing to the assignee at the time of assignment is the limit on liability.
Finally, under previously existing law, when an assignee had incurred
liability to a buyer under the Unruh or Rees-Levering Acts, he might
have had recourse against the seller-assignor unless the assignment contract stipulated that there would be no recourse [CAL. CIV. CODE §1801
et seq.]. Chapter 66 amends both Section 1804.2 and Section 2983.5
to allow the assignee recourse against the assignor irrespective of any
contractual provisions to the contrary.
These changes are consistent with the provisions of the Commercial
Code regarding secured transactions. Section 9318 of the Commercial
Code makes the assignee of a creditor's rights subject to all claims and
defenses of the account debtor which arise out of the transaction, no
matter whether the breach giving rise to the defense occurs before or
after the account debtor is notified of the assignment [See UNIFORM
COMMERCIAL CODE §9-318, Comment 1].
See Generally:
1) Vasquez v. Super. Ct., 4 Cal. 3d 800, 484 P.2d 964, 94 Cal. Rptr. 796 (1971).
2) 2 WrrnxN, SUMMARY OF CALIFORNiA LAw, Sales §§234-251 (8th ed. 1973) (retail
installment cOntracts, regulatory provisions).

Business Associations and Professions;
contracts in Spanish
Civil Code §1632 (amended).
AB 2099 (Torres); STATS 1975, Ch 892
Section 1632 of the Civil Code requires businessmen who negotiate
with their customers primarily in Spanish, either orally or in writing, to
fulfill certain requirements including providing, upon request, an unexecuted Spanish language translation of certain contracts or agreements.
Chapter 892 has amended Section 1632 to provide that any attorney
who negotiates a contract for legal services which contains a statement
of fees or charges must also comply with the requirements of this section.
The terms of the contract or agreement which is executed in English
govern the rights and obligations of the parties; however, the Spanish
version is admissable in evidence to show a lack of a contract because
of substantial difference in material terms of the two versions. Furthermore, Section 1632 provides that any documents authorized or contemplated by the original document, such as sales slips or periodic statements, need not be accompanied by a Spanish translation. Also exPacific Law Journal Vol. 7

Business Associations and Professions

cepted from the requirements of this section are agreements and contracts made after negotiations conducted through the Spanish speaking
party's own translator.
Although businessmen entering into certain other contracts and agreements must post a conspicuous notice stating that a Spanish version of
the contract or agreement is available, this requirement does not apply
to an attorney's contract governed by Section 1632. This will probably
reduce the effectiveness of this legislation by making notice of the availability of a Spanish translation dependent upon the good faith of the
attorney or the knowledge of the Spanish speaking client that a translation is available.
Finally, the provisions of Section 1632 are applicable to contracts
or agreements entered into on or after July 1, 1976, and a failure to
comply with the provisions of this section makes the contract voidable
at the option of the aggrieved party.
See Generally:
1) Comment, Breaking the Language Barrier: New Rights for California'sLinguistic
Minorities,5 PAc. LJ. 648 (1974).
2) 6 PAc. LJ., REVIEW OF SELECTED 1974 CALIFORNA LEGISLATION 163 (1975) (addition of Section 1632).

Business Associations and Professions;
client protection-attorneys
Business and Professions Code Article 12 (commencing with §6190)
(new); §§6180.1, 6180.3, 6180.5 (amended).

AB 1356 (Maddy);

STATS

1975, Ch 387

Support: State Bar of California
In 1974 legislation was enacted to protect a client's interests when
an attorney is unable to continue practicing law due to death, resignation, suspension, or disbarment [CAL. STATS. 1974, c. 589, §1, at ].
The new law established a procedure whereby unfinished client matters
not assumed by other attorneys may, with the consent of the client, be
brought under the jurisdiction of the courts of the state [CAL. Bus. &
PROF. CODE Article 11 (commencing with §6180); See 6 PAC. L.J., REVIEW OF SELECTED

1974

CALIFORNIA LEGISLATION

162 (1975)]. Chap-

ter 387 has added Article 12 (commencing with §6190) to the Business
and Professions Code to provide a parallel procedure for protecting clients when an attorney becomes physically or mentally incapable of protecting the interests of a client. Section 6190 provides that the courts
of the state may obtain jurisdiction over any unfinished client matters
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when an attorney has, for any reason, including but not limited to excessive use of alcohol or drugs, physical or mental illness, or other infirmity,
become incapable of providing competent legal services. If, after adequate notice and opportunity to be heard, a local administrative committee or hearing panel determines that there is probable cause to believe
that the attorney involved has become incapable of devoting the time
and attention necessary to protect the client's interests, that there are unfinished matters that have not been accepted by another attorney with
the consent of the client, and that the interests of the client or of an
interested person would be prejudiced if the courts did not assume jurisdiction over the matter, the client or interested person may apply to the
superior court to intervene (§6190.1). Such an application must be
verified and state the findings of the local committee, the interest of the
applicant, the manner in which the attorney was given notice and opportunity to be heard, and the facts showing probable cause to believe that
the party involved would be prejudiced if the court refuses to assume
jurisdiction (§6190.2). If the application is granted, the court may
make all orders provided for by the provisions of last year's legislation.
The court may, pursuant to these provisions, appoint an attorney to examine the records of the affected attorney, notify all apparent clients of
the court's action, apply for extentions of time while the attorney's clients seek new counsel, file notices, motions, and pleadings for the client where time limits are involved, or engage in other activities which
the court deems necessary.
Business Associations and Professions;
corporations-voting of shares
Corporations Code §2225.5 (new).
SB 364 (Dunlap); STATS 1975, Ch 562
Section 2225 of the Corporations Code permits a corporate shareholder to vote his or her shares either in person or by a written proxy
authorizing another to vote as his or her agent. When proposals are
submitted to the shareholder, management typically sends mailed proxy
solicitations which, when signed by the shareholder, authorize management to vote for or against the proposal in question, as the shareholder
stipulates, or in some cases, in any way management pleases [Garrett,
Attitudes on Corporate Democracy-A Critical Analysis, 51 Nw. L.
REv. 310, 313 (1956)]. In order to disclose to corporate shareholders

their right to abstain from voting on issues they are unsure of, and to
prohibit management from voting the proxies of shareholders who have
indicated their desire to abstain, Chapter 562 has added Section 2225.5
Pacific Law Journal Vol. 7
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to the Corporations Code [Interview with John Herrington, Adminstrative Assistant to Senator Dunlap, July 18, 1975]. Every written proxy
of a domestic corporation must now contain an appropriate space,
clearly marked "abstain," through which a shareholder may express the
desire to withhold his or her votes on a given proposal. Any proxy
which has been marked by the shareholder as "abstain," or "withheld"
in the case of an election of a director, may not be voted either for
or against the proposal or director in question. Section 2225.5 does
not apply to the use of general proxies where specific proposals or directors to be voted upon as candidates are not set forth therein.
Chapter 562 addresses itself to the voting of "shares," which are defined in Section 115 of the Corporations Code to include membership
in non-stock corporations. The Corporations Code deals with various
types of corporations, and Section 2225.5 is applicable to all of these
corporations except to the extent that it conflicts with other regulations
governing proxy voting.
See Generally:
1)

2)
3)

§§2200-2239 (shareholder's meetings and voting rights).
Caplin, Shareholder Nominations of Directors: A Program for Fair Corporate
Suffrage, 39 VA. L. REv. 141 (1953).
Garrett, Attitudes on Corporate Democracy-A Critical Analysis, 51 Nw. L.
REV. 310 (1956).
CAL. Core. CODE

Business Associations and Professions;
governmental shareholders-cumulative voting
Government Code §6900 (new).
SB 363 (Dunlap); STATS 1975, Ch 487
Existing law permits every shareholder entitled to vote at an election
for directors of a corporation for profit to cumulate his or her votes.
The shareholder may thereby give one candidate a number of votes
equal to the number of directors to be elected, multiplied by the number
of votes to which his or her shares are entitled, or distribute these votes
on the same principle among as many candidates as he or she wishes
[CAL. CORP. CODE §2235]. This cumulative voting acts as a protective
device for minority shareholders, providing them the opportunity to have
a voice in corporate decision-making by enabling them to usually elect
at least one or two directors [Comment, Rights of Minority Shareholders
to Dissolve the Closely Held Corporation, 43 CAL. L. REv. 514, 515

n.6 (1955)]. In order to further expand this protection and to give
greater weight to the public policy favoring cumulative voting, Chapter
487 has added Section 6900 to the Government Code to require any
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governmental body which is a shareholder of any profit or non-profit
corporation to vote in favor of any resolution before the shareholders
which would permit or authorize cumulative voting. Section 6900 defines "governmental body" as the state, and any office, department, division, bureau, board, commission, or agency thereof, and all counties,
cities, districts, public authorities, public agencies, and other political
subdivisions or public corporations in the state.
See Generally:
1) CAL. CORp. CODE §§2200-2239, (shareholders meetings and voting rights).

2)

Comment, Rights of Minority Shareholders to Dissolve the Closely Held Corpora-

3)

tion, 43 CAL. L. REV. 514 (1955).
Comment, Advantages and Disadvantages of Incorporating in California: Cumulative Voting, 49 CAL. L. REv. 518, 524 (1961).

Business Associations and Professions;
State Bar Board
Business and Professions Code §§6013.5, 6026.5, 6046.5, 6086.6
(new); §§6011, 6012, 6013, 6014, 6015 (amended).
AB 590 ,(Berman); STATS 1975, Ch 874
Support: California Citizen Action Group; National Lawyers' Guild;
San Francisco Consumer Advocates
Opposition: State Bar of California; California Trial Lawyers' Association
Pursuant to amended Section 6011 of the Business and Professions
Code, six members of the public, who have never been admitted to the
practice of law in any state, must be appointed to the Board of Governors of the State Bar by the Governor of California, thereby increasing
the number of board members from 15 to 21. Furthermore, the nonattorney members shall appoint two other non-attorneys to serve on the
State Bar examining committee pursuant to Section 6046.5 as added by
this legislation. The public members of the examining committee will
enjoy all privileges and powers enjoyed by the attorney members with
the exception of the power to draft questions for the State Bar entrance
examination. Where any disciplinary committee is created pursuant to
Section 6086.5 of the Business and Professions Code, the Governor
must appoint two non-attorney members of the public to serve on such
a committee (§6086.6). However, since Chapter 874 makes no specific provisions in Section 6086.6 relating to the power of such public
members, as was made in Section 6046.5 relating to the power enjoyed
by the public members of the examining committee, the scope of the
power enjoyed by any public members of a disciplinary board is unclear.
Pacific Law Journal Vol. 7
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Section 6026.5 has also been added by Chapter 874 to require the
meetings of the board of governors to be open to the public. According
to Assemblyman Alatorre, a co-author of Assembly Bill 590, "[t]his
[legislation] is a healthy step toward bringing [public] accountability
to the legal profession" [Los Angeles Daily Journal, vol. 88, no. 127,
at 1, col. 1, June 25, 1975]. However, certain meetings of the board
of governors have been excepted from the requirement of being open
to the public. This exception extends to meetings relating to: (1) consultation with counsel over pending litigation; (2) the involuntary enrollment of attorneys as inactive members because of an illness, mental
infirmity, or addiction to an intoxicant or drug; (3) qualifications of
judicial appointees, nominees, or candidates; (4) matters concerning the
employment of State Bar employees, consultants, or officers, unless such
persons request a public hearing; (5) disciplinary investigations and
proceedings; (6) appeals from the Board of Legal Specialization over
decisions relating to the certification of attorneys; (7) appointments to
or removals from committees, boards, or other entities; or (8) joint
meetings with agencies as provided in Article 6 of the California Constitution.
Business Associations and Professions;
drug prescription substitutions
Business and Professions Code § § 4047.6, 4047.7 (new); Penal Code
§380 (amended).
AB 193 (Keene); STATS 1975, Ch 1144
Support: Department of Health; Department of Consumer Affairs;
California Rural Legal Assistance; California Pharmaceutical Association
Opposition: Pharmaceutical Manufacturers Association; California
Medical Association
Section 4047.6 has been added to the Business and Professions Code
to provide that a pharmacist filling a prescription order for a drug prescribed by its trade or brand name may, on or after May 1, 1976, substitute another drug under the following conditions: (1) the substituted
drug product has the same active chemical ingredients of the same
strength, quantity, and dosage form as the prescribed drug; (2) the substituted drug product is of the same generic drug type as determined
by the United States Adopted Names and accepted by the federal Food
and Drug Administration; (3) the substituted drug costs less to the patient than the prescribed drug; (4) the prescribing physician does not
personally indicate either orally or in his own handwriting, "do not subSelected 1975 California Legislation
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stitute," or words of similar meaning (Section 4047.6 specifically authorizes the use of a check-off box on the prescription form which is
marked "do not substitute," provided the prescriber personally initials
such box or checkmark); (5) when a substitution is made pursuant to
this section, the fact that a substitution has been made is communicated
to the purchaser, and the name of the dispensed drug product is indicated oil the prescription label; and (6) the substituted drug is not included on the formulary of generic drug types and drug products which
is established by Section 4047.7 (infra). Section 4047.6 applies to all
prescriptions including those presented by or on behalf of persons receiving assistance from the federal government or pursuant to the California Medical Assistance Program [CAL. WELF. & INST. CODE §14000
et seq.]. Section 4047.6 also provides that a pharmacist dispensing a
different drug product from that prescribed shall assume the same responsibility as would previously have been incurred if the drug had been
prescribed by its generic name, although it is unclear whether the pharmacist would be strictly liable for any resulting injury or liable only in
the case of negligence. Section 4047.6 specifically exempts the prescriber from liability for injury which results from an act or omission
by a pharmacist in selecting, preparing, or dispensing a substitute drug
product.
Section 4047.7 requires the Director of Health to establish by regula.
tion a formulary of generic drug types and drug products which demonstrate clinically significant biological or therapeutic inequivalence and
which, if substituted under Section 4047.6, would pose a threat to the
health and safety of patients receiving prescription medication. The
formulary shall include generic drug types and manufactured brand
drug products differentiated by dosage form or strength.
Section 380 of the Penal Code has been amended to conform to the
addition of Section 4047.6 to the Business and Professions Code. It
provides that every pharmacist or employee of such pharmacist who, in
making up any prescription, or in filling any order for drugs or medicines, willfully, negligently, or without consideration of those facts which
by use of ordinary care and skill should be known to him, fails to correctly label any package containing drugs or medicines, or who substitutes a different article for any article prescribed or ordered except as
provided in Section 4047.6 of the Business and Professions Code, or
puts up a greater or lesser quantity of any article than that prescribed
or ordered, in consequence of which human life or health is endangered,
is guilty of a misdemeanor, or if death ensues, a felony.
Pacific Law Journal Vol. 7
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COMMENT
The addition of Section 4047.6 to the Business and Professions Code
may have created problems which are in need of future clarification.
First, the section prohibits substitution where the prescriber personally
instructs the pharmacist not to substitute. Taken literally, a pharmacist
would not be bound by an instruction not to substitute given by a prescriber's assistant, nurse, or receptionist. Further, it is not clear whether
a prescriber could, either orally or in writing, inform a regularly utilized pharmacist that no substitutions will be permitted on any prescriptions signed by the prescriber. Second, it is not clear whether a pharmacist must comply with a patient's request for a generic drug substitution, in the absence of the prescriber's prohibition of substitution.
Section 4047.6 does not mandate substitution of a generic drug type
for a drug prescribed by a brand name, but merely puts such a substitution within the discretion of the pharmacist. It would seem then that
the pharmacist's discretion, as a professional, would control as to a given
substitution, either of a brand name drug for a genqric drug prescription
at the patient's request, or a generic drug for a drug prescribed by a
brand name in the absence of the doctor's prohibition. Further, the
pharmacist is always at liberty to consult with the prescriber before making a substitution of any kind [Interview with Steve Lipton, Consultant,
Assembly Health Committee, Sacramento, July 1, 1975].
See Generally:
1) CAL. HEALTH & SAFETY CODE §§26600-26700, (drugs and devices).

2)

17 CAL. AiMm. CODE §§10350-10460, (food and drugs).

Business Associations and Professions;

warnings by pharmacist
Business and Professions Code §4047.9
AB 939 (Garamendi); STATS 1975, Ch
(Effective July 1, 1976)
Support: California District Attorneys'
Officers' Association
Opposition: California Pharmaceutical

(new).
950
Association; California Peace
Association

Existing law requires a pharmacist to put certain information on the
container label of any prescription drug which he or she dispenses, including the trade or generic name of the drug, directions for use of the
drug, and the strength and quantity of the drug [CAL. Bus. & PROF
CODE §4047.5]. Section 4047.9 of the Business and Professions Code,
Selected 1975 California Legislation
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as added by Chapter 950, further requires a pharmacist on or after July
1, 1976, to inform a -patient orally or in writing of the harmful effects
of a drug dispensed by prescription if such drug poses a substantial risk
to the person when taken in conjunction with alcohol, or if the drug may
impair a person's ability to drive a motor vehicle. Subdivision (b) of
Section 4047.9 requires the State Board of Pharmacy to develop and
supply to each pharmacy a list of drugs or drug types for which such
a warning must be given. The provisions of Chapter 950 specifically
do not apply to drugs furnished to patients registered for treatment, or
emergency cases under treatment, in health facilities licensed pursuant
to Subdivision (a), (b), or (e) of Section 1250 of the Health and Safety
Code (general acute care hospitals, acute psychiatric hospitals, and special hospitals). Since Chapter 950 provides no specific penalty for violations of the provisions of Business and Professions Code Section
4047.9, it appears that the general penalty provisions of Section 4382
are applicable, and thus a violation will constitute a misdemeanor.
Business Associations and Professions;
referrals to clinical laboratories
Business and Professions Code §654.1 (new); §650 (amended).
SB 340 (Smith); STATS 1975, Ch 303
Support: California Association of Bioanalysts; Department of
Consumer Affairs
Pursuant to Section 650 of the Business and Professions Code, it
is not unlawful for anyone licensed pursuant to Division 2 (commencing
with §500) (healing arts) to refer a patient to a clinical laboratory,
pharmacy, clinic, or health care facility in which the licensee has a proprietary interest, except as provided in Section 654.1 of the Business and
Professions Code (discussed infra) and in Chapter 2.3 (commencing
with §1400) of the Health and Safety Code (referral agencies), so long
as a valid medical reason for the referralexists. Section 654.1 as added

by Chapter 303 provides that one licensed under Chapter 4 (commencing with §1600) (dentistry), Chapter 5 (commencing with §2000)
(medicine), or as an osteopath under any initiative act [CAL. Bus. &
PROF. CODE Chapter 8 (commencing with §3600)] must disclose in
writing his or her proprietary interest in any clincal laboratory to which
a patient is being referred. A proprietary interest, however, does not
include the situation where the licensee owns a building in which the
clinical laboratory leases space. Furthermore, such licensee must also
indicate that the patient is not obligated to patronize the referred elincal
Pacific Law Journal Vol. 7
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laboratory, and may choose any clinical laboratory for the purpose of
having any laboratory work done. The following are specifically exempted from the provisions of Section 654.1: (1) referrals of specimens from one clinical laboratory to another; (2) members of a medical
group which contracts to provide medical care to members of a group
practice prepayment plan registered under the Knox-Mills Health Plan
Act [CAL. GOV'T CODE § 12530 et seq.]; and (3) clinical laboratories
owned and operated by health facilities as defined in Section 1250 of
the Health and Safety Code. Since Section 654.1 applies to referrals
by specific licensees to clinical laboratories only, no disclosure whatsoever is necessary pursuant to Section 650 for referrals to pharmacies,
clinics, or health care facilities in which the licensee has a proprietary
interest. Furthermore, no disclosure is necessary when the referral is
made by a person licensed as a chiropractor (§ 1000-5), speech pathologist and audiologist (§2532), registered dispensing optician (§2550),
physical therapist (§2630), registered nurse (§2732), vocational nurse
(§2872), psychologist (§2903), optometrist (§3040), hearing aid dispenser (§3350), pharmacist (§4080), psychiatric technician (§4510),
or veterinarian (§4825) as such persons are not included within the provisions of Section 654.1.
Business Associations and Professions;
Physician's Assistant Practice Act
Business and Professions Code Article 18 (commencing with
§2510) (repealed) ; Chapter 7.7 (commencing with §3500) (new).
AB 392 (Duffy); STATS 1975, Ch 634
Support: California Department of Health
Opposition: California Board of Medical Examiners
Since 1970 physicians have been able, pursuant to Business and Professions Code Article 18 (commencing with §2510), to delegate health
care tasks to qualified physicians' assistants [CAL. STATS. 1970, c. 1327,
§2, at 24681. A physician's assistant is an individual who is a graduate
of an approved physician's assistant training program and is certified by
an examining committee (§3501(d)). Prior to the enactment of Chapter 634, the State Board of Medical Examiners set standards for and
approved the physician assistant programs, determined the functions
delegable to the physician's assistants, and was responsible for the certification of the physician's assistants and approval of the physician employers. The Board was assisted by a nine-member advisory committe
(§2519).
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Chapter 634, which has enacted the Physician's Assistant Practice
Act (§3500 et seq.), has transferred some of the functions formerly performed by the Board of Medical Examiners to a newly created Physician's Assistants Examining Committee. The Committee is empowered
to establish standards and approve physician's assistant education and
training programs (§3513), and is authorized to establish guidelines
governing the approval of physician's assistant applicants (§3514(b)).
A written examination will be administered by the Committee to all applicants (§3517), and the Committee shall determine when all the requirements of the Act have been fulfilled and when approval of the physician's assistant applications should be granted. The Board of Medical
Examiners will continue to determine the medical services which may
be performed by the physician's assistant or by a trainee enrolled in an
approved physician's assistant training program (§3502), and will continue to establish guidelines for and will approve the physician supervisors.
Violation of any provision of Chapter 634 may result in the issuance
of an injunction or restraining order (§3533), while violations of Sections 3502 (performing unauthorized medical services), 3503 (falsely
holding oneself out as a physician's assistant), 3515 (approval of an
unqualified physician's assistant or physician applicant), and 3516
(physician supervision of more than two physician's assistants or supervision outside of the physician's specialty if restricted to supervising
within that specialty) are defined as misdemeanors (§3532). Those
guilty of misdemeanors shall be fined an amount not exceeding $500
or imprisoned for a term of not more than six months, or both.
See Generally:

1)

2)

16 CAL. ADMIN. CoDE §§1379-1379.75 (regulations of the Board of Medical Examiners regarding physician's assistants).
Comment, The Physician's Assistant in California-A Better Legal Framework,
12 SANTA CLARA LAwYER 107 (1972).

Business Associations and Professions;
healing arts-acupuncture
Business and Professions Code §§1626.5, 2149, Article 3.5 (commencing with §2150), §2525.17 (new).
SB 86 (Moscone); STATS 1975, Ch 267
(Effective July 12, 1975)
Support: California Teamsters; California Board of Medical Examiners; California Medical Association; California Dental Association
With the exception of a person practicing under the supervision of
Pacific Law Journal Vol. 7
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a licensed physician in a program affiliated with an approved medical
school, prior law prohibited the practice of acupuncture and other
forms of medicine by persons other than licensed physicians [CAL. Bus.
& PROF. CODE §2000 et seq.] or dentists in connection with the practice of dentistry [CAL. Bus. & PROF. CODE §1600 et seq.]. Chapter
267 has established a procedure by which persons not licensed as physicians may be issued acupuncturist's certificates allowing them to treat
people upon written referral by a licensed physician, dentist, podiatrist
or chiropractor [CAL. Bus. & PROF. CODE Article 3.5 (commencing
with §2150)].
Article 3.5 (commencing with §2150) of the Business and Professions Code provides for the establishment of a seven member Acupuncture Advisory Committee consisting of five acupuncturists with ten years
experience in acupuncture who are not licensed physicians, and two acupuncturists with two years acupuncture experience who are licensed physicians and surgeons. This committee is to advise the Board of Medical
Examiners on the implementation of the provisions of Article 3.5. The
Board of Medical Examiners is authorized to establish the standards,
tests, and experience requirements necessary for an applicant to obtain
the acupuncturist certificate required as a prerequisite to the practice of
acupuncture in California. Additionally, Section 2153 directs the
Board to issue certificates to any person who has produced "reasonable
proof' (a standard to be determined by the Board) that he or she has
practiced acupuncture for five years. Section 2152 provides the minimum standards which must be met for certification as follows: (1)
the applicant must be of 18 years of age or over; (2) the applicant must
furnish satisfactory testimonials of good moral character; (3) the applicant must furnish satisfactory evidence of completion of a course in
acupuncture which is approved by the Board, or evidence of two years
of experience in acupuncture; and (4) the applicant must pass an examination administered by the Board.
Any person who practices acupuncture or holds himself out as an acupuncturist without the required certificate is guilty of a misdemeanor and
a superior court may enjoin such person from further practice (§2154).
Further, the Board of Medical Examiners may refuse to issue a certificate, or may revoke or suspend a certificate which has already been issued, to any individual who has been found guilty of unprofessional conduct as defined in Section 17867 of the Business and Professions Code.
Chapter 267 also provides that, in the interest of justice, any prosecution
which is pending against any person qualified to practice under this act,
Selected 1975 California Legislation
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or any past conviction of such persons for the unlawful practice of acupuncture which is pending appeal, shall be dismissed.
Section 2149 has been added to the Business and Professions Code
to provide that a licensed physician, group of physicians, or a medical
corporation may not share any fee charged by the acupuncturist for his
or her services, or receive compensation for any referral or diagnosis.
No physician may employ more than one person to perform acupuncture
services, and no group of physicians may employ more than one acupuncturist for every 20 physicians in such group or corporation. The
same regulations restricting doctors in Section 2149 are applied to dentists and dental groups by Section 1626.5, and to licensed podiatrists
or group of podiatrists by Section 2525.17.
See Generally:

1)
2)

Pisani, Acupuncture: The Practice of Medicine?, 38 ALBANY L. REv. 633 (1974).
Comment, Regulating the Practice of Acupuncture: Recent Developments in
California,7 U.C.D. L. RLV. 385 (1974).

Business Associations and Professions;
injury reports
Penal Code § 11161.8 (new).
SB 1064 (Holden); STATs 1975, Ch 719
Support: Association of Homes for the Aging
Existing law requires every physician, surgeon, hospital, or pharmacy
who treats or receives any person suffering from a wound or injury
caused by the injured person's own act, or by the act of another, by
means of a knife, gun, pistol, or any other deadly weapon to report the
injury to the local police authority both by telephone and in writing
[CAL. PEN. CODE §§11160, 11161]. Physicians, surgeons, dentists,
residents, interns, podiatrists, chiropractors, religious practitioners, and
specified workers in child care centers are also required to report any
suspected child abuse to the local authorities by telephone and in writing
[CAL. PEN. CODE §11161.5]. Chapter 719 has added Section 11161.8
to the Penal Code to require hospital personnel to report physical injuries or conditions which, in the opinion of the admitting physician, reasonably appear to be the result of neglect or abuse by a health facility.
"Health facility" is defined by Health and Safety Code Section 1250 as
any facility maintained and operated for the diagnosis, care, and treatment of human illness, physical or mental, including convalescence and
rehabilitation. Included within this definition are, among other facilities, general acute care hospitals, acute psychiatric hospitals, skilled
Pacific Law Journal Vol. 7
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nursing facilities, intermediate care facilities, and special hospitals. Section 11161.8 also provides that no person shall incur civil or criminal
liability as a result of making a report or disclosure as authorized by
this section. Failure to report such an injury is a misdemeanor [CAL.
PEN. CODE § 11162], punishable by up to six months imprisonment, a
$500 fine, or both.
See Generally:
1) Kohlman, MalpracticeLiability for Failing to Report Child Abuse, 49 CAL. S.BJ.
118 (1974).
2) REWIEWv OF SELECTED 1975 CALIFORNIA LEGILATION, this volume at 397 (Criminal
3)

Procedure; reports of child abuse).
6 PAC. L.J., REvIEw OF SELECTED 1974 CALn ORN

LEGISLATION

252 (1975) (re-

ports of child abuse).

Business Associations and Professions;
credit-married and unmarried persons
Civil Code §§1812.32, 1812.33, 1812.34, 1812.35 (new); §§1812.30,
1812.31 (amended).
AB 181 (Berman); STATS 1975, Ch 332
Support: National Organization of Women; State Bar of California;
California Trial Lawyers Association
Opposition: California Bankers Association
In 1974, a change in the law of community property extended the
previously existing right of a wife to equal management and control of
community property assets to all such assets regardless of when they
were acquired [CAL. STATS. 1974, c. 1206, §1; See 6 PAC. L.J., REVIEW OF SELECTED 1974 CALIFORNIA LEGISLATION 302 (1975)].
Chapter 332 has amended and expanded upon the previously existing
law governing credit for women [CAL. CIV. CODE Chapter 2 (commencing with §1812.30)] to supplement last year's amplification of women's
control of community property assets and to eliminate the discrimination
between married and unmarried persons.
Civil Code Section 1812.30 previously prohibited the denial to a married or unmarried woman of credit in her own name if her uncommingled or separate property were such that a man possessing the same
amount of property or earnings would have received credit. Chapter
332 has amended this section to extend the prohibition to a denial of
credit to any person, regardlessof marital status, and prohibits an offer
of credit to anyone on terms less favorable than those offered to a person of the oppogite sex seeking the same type of credit and controlling
the same amount of earnings and other property (§1812.30(a), (b)).
Selected 1975 California Legislation
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In addition, Section 1812.30 has been further amended to make it unlawful to deny credit to an unmarried person if his or her property or
earnings are such that a married person in the same financial position
would be extended credit (§1812.30(c)). "Earnings" are defined to include spousal and child support payments, pensions, social security, disability and survivorship benefits, and any other source of income
(§1812.30(g)), and "credit" is defined for the purposes of this section
to mean obtainment of money, property, labor or services on a deferredpayment basis.
A credit reporting agency is required by Civil Code Section 1812.30
(e) to separately identify within its records the credit history of each
spouse and of their joint accounts if such information is on file. This
marks a change from the old law that made such separation of credit
histories mandatory only upon request of one or both of the spouses.
Section 1812.31 has been amended to provide more stringent penalties for credit discrimination. Prior to amendment, Section 1812.31 allowed a woman who suffered damage as a result of a willful violation
of the provisions regulating credit for women to sue, for and on her own
behalf only, for the actual damages incurred plus $500 punitive damages. As amended by Chapter 332, Section 1812.31 allows any person
discriminated against to bring suit, individually or as a member of a
class, for all actual damages incurred as a result of any violation, willful
or otherwise, of the provisions of Section 1812.30. In the event the suit
is successful the petitioner shall also be awarded the court costs and all
reasonable attorney's fees. This section also now provides for an award
of up to $10,000 punitive damages in the case of an individual action,
while in the case of a class action, exemplary damages may be awarded
up to the lesser of $100,000 or one percent of the creditor's net worth.
While these provisions regarding punitive damages are identical to the
provisions of The Equal Credit Opportunity Act [15 U.S.C.A. §1691
(Feb. 1975)], the federal law provides that such damages shall not be
awarded in any instances in which the creditor can prove that a bona
fide error precipitated the discrimination. California law has no such
provision. Chapter 332 has also added Sections 1812.32, 1812.33, and
1812.34 to provide that any person, firm, partnership, joint stock company, or any other association or organization which violates or proposes
to violate Chapter 2 (commencing with §1812.30) of the Civil Code
may be enjoined through an action brought by the Attorney General,
or any local district, county, or city attorney (§ 1812.32), with any intentional violation of such an injunction punishable by a civil penalty not
to exceed $2,500 per day (§1812.33).
Pacific Law Journal Vol. 7
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Chapter 332 has imposed liability for both actual and punitive damages against individuals or business entities who violate the credit laws,
regardless of whether the discriminatory denial of credit was intentional,
negligent, or the result of a bona fide error. Although it is arguable
that the insertion of a bona fide error provision would create a loophole
through which a discriminating creditor could escape liability, it is questionable whether the imposition of strict liability for violation of credit
laws is necessary. It is important to regulate credit practices as much
as possible to eliminate arbitrary discrimination based on sex or marital
status [Comment, Credit for Women in California, 22 U.C.L.A. L.

Rev. 873 (1975)], but imposing strict liability for the violation of credit
laws could conceivably result in extremely inequitable punishment. A
simple mistake by a computer key-punch operator of a major bank or
lending institution could go undetected for months, resulting in a devastating class action suit, despite the fact that it was a bona fide error and
not the result of conscious discrimination. Perhaps legislation imposing
a high burden of proof on the creditor to show such a bona fide error
would result in adequate protection of the borrower, while simultaneously protecting the creditor from liability which may be so injurious
as to force limitations on the lender's extention of credit. It would seem
that the federal law has taken this possibility into consideration in allowing an escape from liability in instances of good faith mistakes; and subsequent legislation may be necessary to remedy this apparent deficiency
in the California law.
See Generally:

1)
2)
3)

CAL. CIV. CODE §5125 (control of community property assets).
5 PAC. LJ., REVIEW OF SELECrED 1973 CALioRN~U IEGISLAXION 358 (1974)
(prior law regulating credit for women).
Comment, Creditfor Women in California,22 U.C.L.A. L. REv. 873 (1975).

Business Associations and Professions;
consumer credit contracts
Civil Code Title 1.85 (commencing with §1799.90 (new).
SB 560 (Smith); STATS 1975, Ch 847
(Effective April 1, 1976)

Prior to the enactment of Chapter 847, no provision existed requiring
creditors to give a co-signer of a contract notice that he or she might
be liable for payment under the terms of the contract. In an attempt
to inform the unsuspecting consumer of the consequences of co-signing
Selected 1975 California Legislation
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a contract, Section 1799.91 has now been added to the Civil Code to
require creditors to provide the following notice, in both English and
Spanish, when such creditor obtains the signature of more than one person on a "consumer credit contract" (defined infra), unless the persons
are married to each other:
By signing this notice and the accompanying consumer credit contract, you become responsible for the debt even if you are not to
receive any property, services or money pursuant to the terms of
the contract. You may be sued for payment even though you received no property, services or money, and although the person
who receives such property, services or money is able to pay. This
notice is not the contract which obligates you to pay the debt.
Read the contract for the exact terms of your obligation.
Such notice is to be given to all signers either prior to or contemporaneously with the signing of the contract (§1799.93). This notice does
not, however, affect the rights and obligations of the parties to the contract (§1799.94), and therefore this chapter does not, in itself, make
one who co-signs a contract equally liable as the principal debtor. A
"consumer credit contract" is defined in Section 1799.90(a) as any of
the following obligations to pay money on a deferred basis in consideration for money, property, services, or other subject matter of a contract,
primarily for personal, family, or household purposes: (1) retail installment contracts (§1802.6); (2) retail installment accounts (§1802.7);
(3) conditional automobile sales contracts (§2981); (4) unsecured
loans or extensions of credit or loans or extensions of credit, not secured
by real property; and (5) loans or extensions of credit subject to the
provisions in Chapter 3 (commencing with § 10240) of the Business and
Professions Code (real property loans), and Division 7 (commencing
with §18000) (industrial loans) and Division 9 (commencing with
§22000) of the Financial Code (personal property loans). If the creditor violates the provisions of this chapter, he or she will not be able
to hold a co-signer liable who has not received property, money, or services under the consumer credit contract (§ 1799.95).
Business Associations and Professions;
prohibited acts in debt collection
Business and Professions Code §6947.1 (new); §6947 (amended);
Code of Civil Procedure §675 (amended).
SB 519 (Smith); STATS 1975, Ch 765
Support: California Rural Legal Assistance
Opposition: California Association of Collectors
Pacific Law Journal Vol. 7
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Pursuant to Section 675 of the Code of Civil Procedure, when a judgment debtor has fully satisfied a debt that has been reduced to a judgment, the judgment creditor or his or her assignee must deliver an "acknowledgment of satisfaction of judgment" to the judgment debtor. As
amended by Chapter 765, Section 675 now prohibits the intentional conditioning of the delivery of such an acknowledgment upon performance
of any act or payment of any amount in excess of the amount of the
judgment. Thus, any attempt by the judgment creditor or his or her
assignee to withhold an acknowledgment of satisfaction of judgment, after the judgment has been satisfied, by requiring the judgment debtor
to satisfy any other debts will be in direct violation of Section 675. If
the acknowledgment of satisfaction of judgment is intentionally conditioned upon performance or payment in excess of the amount of the
judgment, in violation of this section, the judgment debtor may bring
a cause of action to recover all damages sustained, but shall recover a
minimum of $250 regardless of actual damages. An exception to the
prohibition against a conditioned acknowledgment of satisfaction of
judgment permits such a condition where the judgment creditor furnishes such acknowledgment prior to full satisfaction of the judgment
in consideration for an agreement by the judgment debtor to furnish security or to execute a promissory note. Thus, where a judgment creditor
or assignee has agreed to refinance the debt for which a judgment has
already been rendered, he or she is not prohibited from conditioning delivery of the acknowledgment of satisfaction of judgment. Finally, Section 675 has been amended to require the court to award reasonable
attorney's fees to the prevailing party in an action brought pursuant to
subdivision (b) (filing of acknowledgment of satisfaction of judgment),
or subdivision (c) (delivery of acknowledgment within 15 days of demand for such).
Collection agency licensees and employees of such licensees are prohibited by Section 6947 of the Business and Professions Code from attempting to collect debts in certain ways including: publishing "deadbeat" debtor lists; using a false name in attempting to make collections;
and engaging in unfair, misleading, or illegal practices. Chapter 765
has added the conditioning of the filing, recording, or delivery of an acknowledgment of satisfaction of judgment upon performance of any act
or payment of any amount in excess of the amount of the judgment to
this list of prohibited acts. However, this prohibition is more stringent
than the one added to the Code of Civil Procedure in that no exception
permitting a condition to delivery of an acknowledgment of satisfaction
of judgment (such as the exception of Code of Civil Procedure Section
Selected 1975 California Legislation
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675 where the judgment creditor or assignee has agreed to refinance the
debt reduced to judgment) has been made in Business and Professions
Code Section 6947. The penalties for an intentional violation of Section
694.7 are delineated in new Section 6947.1. If the judgment creditor
or his or her assignee intentionally violates one of the prohibitions which
existed prior to the addition of Subdivision (1) to Section 6947, he or
she will be liable for any actual damages suffered by the judgment
debtor. If the judgment creditor has intentionally conditioned an acknowledgment as prohibited by this chapter, the minimum liability of
the judgment creditor shall be $250. Both Sections 675 of the Code
of Civil 'Procedure and 6947.1 of the Business and Professions Code require the court to award the prevailing party in such an action reasonable attorney's fees. Both sections also provide that the damages here
provided for are not in derogation of any other damages or penalties
to which the aggrieved person may be entitled.
It should be noted that Chapter 1516 of the Statutes of 1974 [See
6 PAc. L. J., REVIEW OF SELECTED 1974 CALIFORNIA LEGISLATION 195
(1975)] regarding prejudgment attachment also affects Section 6947,

and becomes operative January 1, 1977 [See REvIEw OF SELECTED 1975
this volume at 323 (Civil Procedure; prejudgment attachment)]. The legislature has foreseen the possible conflict
and has worded Chapter 765 so as to accomplish the same result both
before and after the operative date of Chapter 1516.
CALIFORNIA LEGISLATION,

Business Associations and Professions; savings
and loan associations-loans and mergers
Financial Code § §7177, 7252, 9214 (amended).
AB 2152 (McVittie); STATS 1975, Ch 895
Savings and loan associations are prohibited by Section 7177 of the
Financial Code from making any loan to a substantial stockholder, director, officer, or employee of such association unless the loan is "wholly
secured" by a pledge of the borrower's shares of stock or investment certificates in the association. "The purpose of section 7177 is to remove
all direct and indirect interest of an officer, director, and employee; thus
encouraging honesty and the making of unbiased decisions in all circumstances [where loans are being made]" [39 Ops. ATT'Y GEN. 56, 58
(1962)]. Chapter 895 has amended Section 7177 to additionally preclude savings and loan associations from making loans to any substantial
stockholder, director, officer, or employee of a substantialstockholder
of the savings and loan association unless the loan is "wholly secured."
Pacific Law Journal Vol. 7
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This expands the "secured loan" requirement to encompass individual
directors, officers, stockholders, and employees of business entities
which are substantial stockholders of savings and loan associations. It
appears that the purpose behind this change is to promote honest unbiased decisions in making loans to such individuals, since such individuals may be in a position to exert pressure on the association which could
detrimentally affect the objective standards used to determine whether
to grant the loan.
Prior to the enactment of Chapter 895, where a merger of savings
and loan associations occurred, only the dissenting shareholders of the
association being merged into the surviving association could require the
association in which they owned stock to purchase their stock (§9214),
and then only if the merger was approved by a vote of the shareholders
[CAL. CORP. CODE §43001. If the merger was approved as a result
of the written consent of the shareholders, as permitted by Section 9207
of the Financial Code, the dissenting shareholders could not require the
association in which they owned stock to purchase the outstanding
shares owned by such shareholder, as no mention of approval by written
consent of the shareholders is made in Section 4300 of the Corporations
Code which authorizes the compensation of dissenting shareholders.
The amended Section 9214 now requires savings and loan associations
to purchase the outstanding stock owned by a dissenting shareholder
where such a shareholder demands that the association purchase his or
her shares even if the merger was approved by the written consent of
the shareholders rather than by vote.
See Generally:

1)
2)
3)

CAL. CORP. CODE Article 2 (commencing with §4300) (compensation of dissenting stockholders).
CAL. FIN. CODE Article 2 (commencing with §7150) (loan limitations on savings
and loan associations).
CAL. FIN. CODE Chapter 18 (commencing with §9200) (merger, consolidation,
and conversion of savings and loan associations).

Business Associations and Professions; financial
institutions-time deposit maturity notification
Financial Code §§855, 7412 (new).
AB 1500 (Calvo); STATS 1975, Ch 837
Prior to the enactment of Chapter 837, banks and savings and loan
associations were not required to notify the depositor of a time deposit
or a fixed-term savings account certificate of the maturity date of such
accounts just prior to that maturity date. Chapter 837 has added SecSelected 1975 California Legislation
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tions 855 and 7412 to the Financial Code to require banks and savings
and loan associations, respectively, to notify depositors, in writing, no
later than ten days, and no sooner than 60 days prior to the maturity
date of these accounts, of such maturity date. The notification must
also inform the depositor of the length of time available to the depositor
after the maturity date for terminating the deposit and collecting the accrued interest. If no interest is to be paid beyond the maturity date the
depositor must be so informed, and if the deposit will once again become
an inaccessible time deposit or fixed-term savings account agreement after the maturity date, the depositor must be notified of the rate of interest which will be paid and the new maturity date. Chapter 837 expressly does not preclude banks or savings and loan associations from
supplying depositors with additional written notices of the maturity date.
Business Associations and Professions;
banks-fines and penalties
FinancialCode §§863, 7411, 15207, 18859 (new).
AB 139 (Sieroty); STATs 1975, Ch 189
(Effective October 1, 1975)

Previously there was no provision of law which restricted the right
of a bank, savings and loan association, credit union, or industrial loan
company to charge a penalty for the failure to pay, or for the late payment of, installments into an account pursuant to an installment investment or savings agreement. Chapter 189 has added Sections 863, 7411,
15207, and 18859 to the Financial Code to prohibit a bank, savings
and loan association, credit union, or industrial loan company from imposing any charge on a member-depositor for the failure to deposit,
or for the late deposit of, any agreed installment deposit into the following types of accounts: (1) a bank "savings account" (defined as a "savings deposit" as that term is defined by regulations promulgated by the
Board of Directors of the Federal Deposit Insurance Corporation and
the Board of Governors of the Federal Reserve System [See 12 C.F.R.
§329.1 (e) (1974)] to which a depositor has agreed to make installment
deposits (§863); (2) a savings and loan association "regular account"
as defined by the Board of Directors of the Federal Home Loan Bank
System, pursuant to the Federal Home Loan Bank Act [See 12 U.S.C.
§1421 et seq. (1970)] (§7411); (3) a periodic certificate for funds
of a credit union (§ 15207); and (4) a periodic investment or thrift certificate account with an industrial loan company (§ 18859). Expressly
excluded from such regulation are any impound accounts established for
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the purpose of the payment of taxes or other expenses in connection with
a loan secured by real property.
These sections, as added by Chapter 189, further require all banks,
savings and loan associations, credit unions, and industrial loan companies to pay interest on these periodic installment accounts at the same
rate of interest as is paid on similar accounts with respect to which no
installment deposit agreement has been made. Previously these institutions were not required to pay interest on such accounts.
See Generally:

1)
2)
3)
4)

CAL.
CAL.
CAL.
CAL.

FIN.
FIN.
FIN.
FIN.

CODE
CODE
CODE
CODE

§99 et seq. (regulation of banks).
§5000 et seq. (regulation of savings and loan associations).
§§14000-16004 (regulation of credit unions).
§ 18000 et seq. (regulation of industrial loan companies).

Business Associations and Professions;
"fair trade"
Business and Professions Code Chapter 3 (commencing with §16900)
(repealed).
AB 1109 (McAlister); STATS 1975, Ch 429
Prior to the enactment of Chapter 429, California's "Fair Trade Act"
[CAL. STATS. 1941, c. 526, §1, at 1838] permitted a producer, as defined in former Section 16901 to mean any grower, baker, maker, manufacturer, or publisher, to contractually establish minimum sale or resale
prices of commodities which bear the trademark, brand, or name of the
producer and which were in "fair and open competition" with similar
commodities. Furthermore, because of the "nonsigner" clause in
former Section 16904, the producer could enforce such minimum prices,
in a civil action, against an individual who was not a signatory to the
contract which established the minimum price, so long as that individual had actual knowledge of the producer's minimum price. With the
enactment of Chapter 429, which repeals the Fair Trade Act, if a producer attempts to require a minimum sale or resale price on a commodity
which bears the trademark, brand, or name of the producer and which
is in "fair and open competition" with similar commodities, it will be
in violation of the prohibition against illegal restraints of trade contained
in the Sherman Anti-Trust Act [15 U.S.C. §1 (1970)] as interpreted
by the United States Supreme Court in Dr. Miles Medical Co. v. John
D. Park and Sons Co. (held contractually fixed minimum prices violative of the antitrust law) [220 U.S. 373 (1911)]. Chapter 429, however, does not affect the California fair trade laws controlling alcoholic
beverages [CAL. Bus. & PROF. CoDm Chapter 10 (commencing with
§24749, Chapter 11 (commencing with §24850)].
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COMMENT
"Spokesmen for fair trade generally claim that its fundamental objecfive is the elimination of 'unfair competition' and 'predatory commercial
behavior'" [Herman, Fair Trade: Origin, Purposes and Competitive
Effects, 27 GEo. WASH. L. REv. 621, 628 (1959)]. Believing this to
be true, the California Legislature enacted the first "Fair Trade Act"
in the United States in 1931 [CAL. STATS. 1931, c. 278, §5, at 583].
In 1936, however, the United States Supreme Court declared the contractual maintenance of minimum prices, such as was permitted by California's fair trade legislation, to be violative of the Sherman Anti-Trust
Act [Act of July 2, 1890, ch. 647, §1, 26 Stat. 209], which prohibited
any contract, combination, or conspiracy in restraint of trade, as such
contractual provisions eliminate all beneficial price competition below
the minimum price contractually established [Sugar Institute Inc. v.
United States, 297 U.S. 553, 601, 602 (1936)]. As a result of Sugar
Institute v. United States, the Miller-Tydings Act of 1937 [Act of August 17, 1937, ch. 690, tit. VIII, 50 Stat. 693] was added to the Sherman Anti-Trust Act to specifically exempt certain contracts requiring
minimum price maintenance from the federal antitrust provisions against
illegal restraints of trade. In 1951, the Supreme Court again dealt a
blow to proponents of fair trade legislation by declaring that "nonsigner
clauses," similar to California's nonsigner clause, were outside the scope
of the Miller-Tydings Act and thus violative of antitrust law [Schwegmann Bros. v. Calvert Distillers Corp., 341 U.S. 384 (1951)]. Consequently, Congress enacted the McGuire Act [15 U.S.C. §45 (1970)]
to permit producers to hold persons not a party to any contract setting
a minimum resale price liable for damages and subject to injunctive relief under a "nonsigner's clause" where that individual knew of the minimum price set by the producer. Hence, fair trade laws such as California's were legislatively legitimized once again.
Although it was feared that the large retailer outlet would force the
small retailer out of business through the use of "loss leader" tactics
(selling some items below cost to induce unsuspecting consumers to
come to a particular establishment where other items were priced higher
than average) if no fair trade law existed, it appears that this fear has
not been realized in states without fair trade legislation [Herman, Fair
Trade: Origins, Purposes and Competitive Effects, 27 GEo. WASH. L.
REv. 621, 629, 630 (1959)]. Between 1958 and 1967, the number
of retail establishments in states with fair trade laws decreased by approximately 2.5 percent, whereas the number in states without fair trade
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laws increased by approximately 4.1 percent [U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF THE UNImD STATES 745 (1973)].
Thus, it would seem that Chapter 429 has been enacted largely because
the feared "predatory commercial behavior" simply has not materialized
in states with no fair trade legislation.
"The basic principle of antitrust is that the unrestricted competitive
process will produce a viable economy with a minimum of political interference" [Note, The Impending Demise of Resale Price Maintenance,
WASH. U.L.Q. 68, 75 (1970)]. It would appear that California's Fair
Trade Act was in direct conflict with this "basic principle" of the original
federal antitrust law, despite the fact that the federal antitrust law now
permits fair trade laws. Such fair trade legislation eliminates price competition below the minimum price established by the producer, and thus
does not permit a retail outlet which is efficient enough to maintain low
prices to pass this benefit to the consumer. Thus, with the enactment
of this legislation, California law has been brought into conformity with
the purpose behind the original antitrust laws, and the consumer should
benefit from the price competition which is no longer prohibited.
See Generally:
1) McCarthy, Whatever Happened to the Small Businessman?-California Unfair

PracticesAct, 2 U.S.F. L REV. 165 (1967).

Business Associations and Professions; mobilehomes
Civil Code § 2982 (amended); Vehicle Code §11950 (amended).
AB 1085 (Keene); STATS 1975, Ch 645
(Effective September 10, 1975)
Section 11950 was added to the Vehicle Code in the 1973-74 Regular
Session [CAL. STATS. 1974, c. 1286, §4, at ] and became effective
July 1, 1975. The provisions of this section require a mobilehome
dealer to establish an escrow account for payments received from a buyer
after a purchase order or conditional sales contract has been signed.
Specifically exempted from this requirement are simultaneous transactions in which the buyer receives delivery of a used mobilehome on the
site intended for occupancy within two calendar days, including the
date of the sale (§11950(a)). The dealer may not receive a disbursement from the account until after the buyer receives delivery of the mobilehome and the mobilehome has passed inspection (§11950(b)).
Chapter 645 has amended Section 11950 to provide that if no inspection
is required, the deposits in escrow may be disbursed upon delivery of
the mobilehome (§ 11950(b)).
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Section 11950 also provides that the escrow will terminate and the
buyer will receive a full refund if delivery of the mobilehome is not made
within 120 days from the date of the sale contract; however, the parties
may agree in writing to unlimited successive 30-day extension periods
(§11950(c)). Chapter 645 has also added the restriction to Section
11950 that a dealer may not establish an escrow account in an escrow
company in which he or she has more than a five percent ownership
interest (§11950(f)).
Finally, Section 2982 of the Civil Code provides that any conditional
sales contract for motor vehicles must contain all agreements concerning
costs and terms of payment in a single document (§2982(a)). Chapter
645 has further amended Section 2982 to provide that escrow instructions made pursuant to Section 11950 of the Vehicle Code may be presented in a separate document without violating this single document requirement (§2982 (h)).
Business Associations and Professions;
mobilehomes-licensing of commercial activities
Health and Safety Code §18005.5 (new); §§18008,
(amended); Vehicle Code §§396, 11704.5. 11705.2
§§11703, 11704, 11713 (amended).
AB 637 (Wilson); STATS 1975, Ch 1248

18211
(new);

Existing law divides the responsibility for regulation of mobilehome
dealers, manufacturers, salesmen, installers, and repairmen among three
administrative bodies: the Department of Housing and Community Development [CAL. HEALTH & SAFETY CODE § 18000 et. seq.], the Department of Motor Vehicles [CAL. VEH. CODE §11700 et seq.], and the
State Contractors Licensing Board [CAL. Bus. & PROF. CODE §7000 et
seq.]. As a result, some areas of the mobilehome industry are overregulated, while other aspects remain under-regulated, and hence abusive practices continue to flourish [Interview with Donna Dacenzo, Legislative Assistant to Assemblyman Wilson, Sacramento, September 8,
1975]. Chapter 1248 has added to and amended both the Vehicle
Code and the Health and Safety Code in an apparent effort to curb some
of the abusive practices.
Previously existing definitions of "mobilehome" led to confusion as
to whether mobilehome was a vehicle or a dwelling unit. Chapter 1248
has amended the definition to resolve this confusion. "Mobilehome" is
defined in Section 18008 of the Health and Safety Code to mean a vePacific Law Journal Vol. 7
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hicle, other than a motor vehicle, designed and equipped to contain one
or more dwelling units, to be used without a permanent foundation, and
which is in excess of eight feet in width or 40 feet in length. "Dwelling
unit" is defined as one or more habitable rooms which are designed to
be occupied by one family with facilities for living, sleeping, cooking,
eating, and sanitation (§ 18005.5).
The Vehicle Code now provides that every applicant for a mobilehome manufacturer's, dealer's, salesman's, or transporter's license must
supply, in addition to the information already required to be on the application form by the Department of Motor Vehicles pursuant to Section
11704, a statement of the applicant's personal business history with specific reference to previous bankruptcies (§ 11704). Any failure to accurately supply such information is grounds for denial of a license
(§11703(f)). Furthermore, commencing July 1, 1976, every applicant
for a mobilehome dealer's or salesperson's license shall be required to
pass a written examination which is prepared by the Department of Motor Vehicles and which contains such subjects as laws relating to the sale
of vehicles, truth in lending, and departmental and warranty regulations
(§11704.5(b)).
The Department of Motor Vehicles is authorized by Section 11705.2
of the Vehicle Code to revoke or suspend -the license of any dealer,
transporter, manufacturer, or distributor for any violation of the provisions of the Health and Safety Code or the Vehicle Code regulating the
mobilehome industry. Section 11713 of the Vehicle Code has been
amended to include, among other unlawful acts, the violation of any of
the provisions of Health and Safety Code (commencing with §18000)
relating to mobilehomes.
See Generally:

1)
2)
3)
4)

CAL. Bus. & PROF. CODE §7000 et seq. (contractors' regulation and licensing).
CAL. HEALTH & SAFETY CODE §18000 et seq. (mobilehomes-mobilehome parks).
CAL. VEHICLE CODE §11700 et seq. (issuance of licenses and certificates to manufacturers, transporters, and dealers).
25 CAL. ADMIN. CODE §5000 et seq. (regulations regarding mobilehomes).

Business Associations and Professions;
licensing of vehicle salesmen
Vehicle Code Article 2 (commencing with § 11800) (repealed); Article 2 (commencing with § 11800) (new).
AB 2101 (Ingalls); STATs 1975, Ch 505
With the enactment of Chapter 505, the licensing provisions for vehicle salesmen under former Article 2 (commencing with § 11800) of the
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Vehicle Code have been replaced by new Article 2 (commencing with
§11800). Although the law remains substantially unchanged, several
significant alterations have been made by Chapter 505. A vehicle salesman no longer needs to renew his or her license annually, as the duration
for such licenses has been extended to three years (§11814). Previously, a licensed vehicle salesman was required to put certain information in his or her application for a vehicle salesman's license including
whether he or she held a valid California driver's license, and the name,
address, and license number of the licensed dealer employing the applicant. If the vehicle salesman's employment was later terminated, his
or her license was automatically suspended until the vehicle salesman
found new employment. Furthermore, the employing dealer was required to return the salesman's license to the Department of Motor Vehicles upon termination of that salesman's employment. Under new
Section 11802, the Department must still prescribe the application forms
for a vehicle salesman's license, but is no longer required to include in
these forms the inquiry into whether the applicant holds a valid California driver's license or any information about the salesman's employer.
However, it would appear that the Department still maintains the discretion to require the applicant to supply such information in his or her
application, as there is nothing in Chapter 505 prohibiting such action
by the Department. If a licensed vehicle salesman later terminates his
or her employment with a dealer, the salesman's license will no longer
be suspended automatically by the Department. Furthermore, the
dealer must now return the license to the vehicle salesman rather than
to the Department when such termination of employment is effected, although such dealer must still notify the Department by mail whenever
a vehicle salesman begins or terminates employment with the dealer.
Section 11804, as added by Chapter 505, permits the Department of
Motor Vehicles to refuse to issue a vehicle salesman's license for "reasonable cause." Section 11806 has established specific grounds for such
a refusal which are similar to several of the grounds for refusal as established in old Section 11802, although the following are no longer
grounds for refusal of a salesman's license: (1) incorrect information
on the application for a license; (2) failure to have a valid California
driver's license; (3) violation of the Automobile Sales Finance Act
[CAL. CIV. CODE §2981 et seq.]; (4) previous involvement in a business licensed under Chapter 4 (commencing with §11700) of the Vehicle Code (manufacturers, transporters, dealers, salesmen); and (5)
knowingly acquiring or disposing of a stolen vehicle. It is arguable that
the grounds for refusal which existed previously and which are not spePacific Law Journal Vol. 7
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cifically set forth in Section 11806 may still be considered "reasonable
cause" for refusal in Section 11804.
Although former Section 11802 contained provisions for the issuance
of a "temporary permit" to an applicant for a vehicle salesman's license
pending a determination of whether the applicant was qualified for a
license, the new Section 11802 as added by Chapter 505 contains no
such provisions. Section 11800 as added by this legislation does state,
however, that it is unlawful to act as a vehicle salesman without a license
or a temporary permit. Thus, it is unclear whether the Department of
Motor Vehicles may still issue a temporary permit to an applicant for
a vehicle salesman's license. The probable conclusion would seem to
be that no such authority exists, as all other references to temporary permits have been deleted by Chapter 505.
The grounds for suspension or revocation of a vehicle salesman's license now include, in addition to those which previously existed, the delivery of a vehicle which does not meet equipment standards (Division
12 (commencing with §24000) of the Vehicle Code), tampering with
odometers as prohibited in Article 10 (commencing with §28050) of
the Vehicle Code, disbursing funds in mobilehome escrow accounts as
prohibited in Chapter 6 (commencing with §11950), and engaging in
any of the acts prohibited by Section 11713.1 (§11818). It is unclear,
however, what the reference to Section 11713.1 means, as two Sections
11713.1 were added to the Vehicle Code in 1973. Since Section
11713.1, as added by Chapter 996 of the 1973 California Statutes, refers to acts on the part of a manufacturer or distributor attempting to
coerce a dealer into certain actions, it is probable that Section 11713.1
as enacted by Chapter 1031 of the 1973 California Statutes is the applicable section. If so, then the provisions in Section 11713.1, as applied
through Section 11818, would make the refusal to sell a previously unsold vehicle to a person for the total advertised price less any sales taxes,
financing charges, and registration fees applicable to the vehicle a
ground for suspension or revocation of a vehicle salesman's license.
As added by Chapter 505, Section 11810(a) now provides for a 30day "temporary suspension" of a vehicle salesman's license when the Director of Motor Vehicles finds that such suspension is within the "public
interest." The Department is then required to hold a hearing concerning such suspension within 30 days after notice of the suspension has
been given to the vehicle salesman.
See Generally:

1) 4 PAC. U., REVIEW OF SELECTED 1972 CALIFORNA LEGISLATION 266 (1973) (unlawful acts of manufacturers, transporters, dealers, and salesmen of motor
vehicles).
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Business Associations and Professions;
reinstatement of contractors' licenses
Business and Professions Code §§7102, 7113.5 (amended).
SB 297 (Cusanovich); STATS 1975, Ch 818
Previously, pursuant to Business and Professions Code Section
7113.5, the discharge in bankruptcy of debts incurred by a contractor
(as defined in §§7026, 7026.1, 7026.3, 7026.4) in his or her business
capacity constituted grounds for disciplinary action, including suspension or revocation of the contractor's license. Furthermore, Section
7102 provides that a contractor whose license has been revoked pursuant
to the provisions for disciplinary action (§7090 et seq.) cannot have it
reinstated or reissued until any loss caused by the act or omission for
which the license was revoked has been fully satisfied. Thus, prior to
the enactment of Chapter 818, if the contractor's license had been revoked because he or she had discharged in bankruptcy any debts incurred as a contractor, all such debts had to be fully satisfied before his
or her license could be reinstated or reissued. In 1974, the California
Supreme Court, in Grimes v. Hoschler [12 Cal. 3d 305, 525 P.2d 65,
115 Cal. Rptr. 625 (1974)], declared this latter requirement violative
of the supremacy clause of the United States Constitution [U.S. CONST.

art. VI, §2] because of a conflict with the purposes of the Federal Bankruptcy Act [11 U.S.C. §35 (1970)]. The court stated that Sections
7102 and 7113.5 of the Business and Professions Code acted to "sternly
deny a fresh start" to a licensee whose debts had been discharged in
bankruptcy [12 Cal. 3d at 312, 525 P.2d at 69, 115 Cal. Rptr. at 629].
As a response to Grimes [S.B. 297, 1975-76 Regular Session, as introduced January 27, 1975], the California Legislature has amended Section 7102 to specifically exempt contractors who have discharged their
debts in bankruptcy from the requirement of satisfying any losses caused
by such discharge. Thus for the contractor whose debts have been discharged in bankruptcy. Section 7102 now permits reinstatement or reissuance of his or her license without repayment of any discharged debts
where at least one year has passed and all conditions imposed by the
decision of revocation (§7095(c) (mode of discipline)) have been satisfied. Presumably no condition of repayment of any debt discharged
in bankruptcy issued upon the final decision of revocation of the contractor's license (§7095) will be held valid in view of Grimes. Further, Section 7113.5 has been amended to prohibit any disciplinary action from being taken against a licensee for avoiding or settling in bankruptcy, or by composition, arrangement, or reorganization with creditors
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under federal law, the licensee's lawful obligations incurred as a contractor for less than the full amount of such obligations.
Business Associations and Professions; petroleumunfair practices and franchise agreements
Business and Professions Code Chapter 7.5 (commencing with
§20999), Chapter 8 (commencing with §21200) (new).
AB 450 (Fenton); STATS 1975, Ch 640
AB 950 (Papan); STATS 1975, Ch 951

Support: California Service Station Council
Prior to the enactment of Chapter 951 there were general provisions
contained in the Business and Professions Code making it unlawful for
any person engaged in the production, manufacture, distribution, or sale
of any product to create locality discriminations (§17031) (selling or
furnishing a product at a lower price in one location than in another)
with intent to destroy the competition of any regular established dealer
in such a product (§17040). Chapter 951 has added a similar provision to the Business and Professions Code which is specifically applicable to discrimination relating to sales of motor vehicle fuels or oils.
Pursuant to Section 21200, it is now unlawful for any refiner, distributor, manufacturer, or transporter of motor vehicle fuels or oils engaged
in business in California to discriminate, directly or indirectly, in price
between different purchasers of petroleum products of like grade and
quality. Such discrimination is prohibited if it has the effect of lessening
competition or preventing competition with anyone who either grants or
knowingly receives the benefit of the discrimination or with customers
of persons granting or receiving such benefit. Upon proof being made
that there has been such a discrimination in price, the burden of rebutting the prima facie case shall be upon the person charged with the violation. Nothing in Chapter 951 shall prevent such a rebuttal to be made
by showing that the price was lowered in a good faith effort to meet
an equally low price of a competitor and that the price was offered to
any of his or her purchasers who are in competition with the purchaser
or purchasers who received such lowered price. Section 21200 does not
prohibit differentials in price which are based on differences in the cost
of manufacture, marketing, transportation, sale, or delivery resulting
from differing methods of delivery to purchasers or different quantities
in which the products are sold. Additionally, persons engaged in selling
motor vehicle fuels or oils in this state are not prohibited from selecting
their own customers in bona fide transactions not in restraint of trade.
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Furthermore, it is not an unfair practice to change prices in response
to changing conditions, such as deterioration of products, distress sales
under court process, or sales in good faith in discontinuance of business
(§21200).
State and local agencies and public utilities which purchase motor vehicle fuels or oils for their own use are specifically exempted from the
provisions of this chapter (§21200), as well as refiners, distributors,
manufacturers, or transporters of petroleum products whose total production, gasoline refining capacity, or sales volume at the wholesale level
is not greater than 50,000 barrels a day (§21201).
The provisions of Chapter 951 additionally authorize a branded outlet
to purchase petroleum products on the open market (§21200). The
enactment of these provisions is apparently intended to counteract the
practice of major oil companies of selling gasoline to their branded dealers at a higher price than to non-branded dealers. Section 21202 provides for an action for recovery of damages for any violation of the provisions of Chapter 951, allowing a judgment to be entered for three
times the amount at which the actual damages are assessed plus reasonable attorney's fees. After declaring that the sale and distribution of
motor vehicle fuels and oils affect the general economy of the state, the
public interest, and the public welfare, Section 21203 provides that any
existing contracts, arrangements, or agreements with provisions for
prices which are not in compliance with Chapter 951 shall be void on
and after January 1, 1976 (except for any which may be required to
be extended beyond this date to comply with an applicable federal law).
Additionally, Chapter 640 has added Sections 20999 and 20999.1 to
the Business and Professions Code to ensure competition and nondiscriminatory practices in the petroleum industry [CAL. STATS. 1975, c.
640, §2, at ] by defining the relationships and responsibilities of parties to gasoline franchise agreements. Section 20999.1 now provides
that no franchise between a gasoline dealer and a petroleum distributor
or between a petroleum distributor and a manufacturer of petroleum
products may be terminated without good cause. "Good cause" is limited by this section to a failure by the gasoline dealer or petroleum distributor to comply with essential and reasonable requirements of the
franchise agreement, a failure to act in good faith in carrying out the
terms of the franchise, or for other "legitimate business reasons." A
termination or cancellation of a franchise for the purpose of enabling
the petroleum distributor or manufacturer to assume operation of the
distributor's or gasoline dealer's business is specifically stated not to be
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considered a legitimate business reason, unless the gasoline dealer or distributor is paid reasonable compensation for the value of his or her franchise, including a reasonable amount for goodwill. The intent of Chapter 640 is declared by the California Legislature to be to ensure the fair
and efficient functioning of a free market economy, to market gasoline
and other petroleum products in the manner most beneficial to the consumer, and to prevent the disruption of vital energy sources [CAL.
STATS. 1975, c. 640, §2, at
].
See Generally:

1)

Hearings of the Assembly Select Committee on Service Station Franchising and
Petroleum Products Practices, March 29-30, April 4, May 3-4, 1974 (study of
problems of the petroleum industry as they relate to supply and price of products).

Business Associations and Professions;
invention development services contracts
Business and Professions Code Chapter 17 (commencing with
§22370) (new).
AB 485 (Bannai); STATS 1975, Ch 967
Support: State Bar of California; California Patent Law Association;
Peninsula Patent Law Association
Recently the Attorney General filed suit against eight different invention development firms in California for fraud and misrepresentation
pursuant to Business and Professions Code Section 17500, which prohibits any person, firm, corporation, or association from inducing a prospective customer to enter into a contract for services by means of false
or misleading statements. The Attorney General was of the opinion that
the judgments received by the inventors were inadequate and less than
the fees paid or the actual damages suffered [Interview with James
Cunio, Assistant Attorney General, San Francisco, Aug. 4, 1975]. In
order to create a more sufficient remedy and to curtail fraudulent and
deceitful sales practices and business methods of invention development
services companies (§22370), Chapter 967 has added Chapter 17
(commencing with §22370) to the Business and Professions Code.
An "invention developer" is defined in Section 22371 (d) to mean any
person, firm, corporation, or association that develops or offers to develop an invention. Expressly excluded from this definition are: (1)
departments of the federal, state, or local government; (2) charitable,
scientific, educational, or religious organizations; and (3) any person,
firm, corporation, association, or other entity whose gross receipts from
invention development services contracts do not exceed ten percent of
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the gross receipts from all other sources. Chapter 17 has established
a scheme of regulation by requiring elaborate and specific disclosures
of business and financial practices of such invention developers.
Section 22374 requires every contract for invention development services to carry a notice on a distinctive and conspicuous cover sheet which
contains, inter alia, the following disclosures: (1) that the inventor has
the right to cancel the contract for any reason at any time within seven
days from the date the contract is signed by mailing to the invention
developer a notice of cancellation; (2) that the invention developer
must, upon cancellation of the contract, return all money and materials
provided by the inventor within five days of such cancellation; (3) that
the contract is regulated by law; (4) that the invention developer is not
qualified to advise the inventor regarding patent, copyright, or trademark laws; (5) that the contract does not provide patent, copyright, or
trademark protection; and (6) that the inventor's failure to inquire into
patent, copyright, or trademark matters may affect his rights to his invention or patent.
The contract itself is further regulated by Section 22379 which requires, inter alia, that the contract be in writing, that it contain a detailed
description of the services offered by the firm (§22379 (b)), a statement
of the expected date of completion of the invention development services (§22379 (o)), and, if any oral or written representation of estimated
or projected earnings is made, a statement of such estimation or projection and the data upon which it is based (§22379(j)). Also required
are statements of the firm's estimated expenditures, if any, in excess of
the fee it receives (§22379(i)), the fact that the invention developer
is required to maintain all records and correspondence relating to performance of the invention development services for that customer for a
period not less than three years after the expiration of the contract for
such services (§22379 (1)), and that such records will be made available
to the customer or his representative upon seven days' notice (§22379
(n)).
In order to regulate the solicitation and advertising practices of invention development firms, Chapter 17 (commencing with §22370) of the
Business and Professions Code now requires that many of the disclosures
which must be made in the written contract, pursuant to Section 22379,
must also be made in the first communication between the inventor and
the invention development organization (§22381). In addition, prior
to the time any contract is entered into, the firm must disclose to the
inventor, inter alia, the approximate range of fees charged, a statement
of the number of customers who have contracted with the invention dePacific Law Journal Vol. 7
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veloper, and the number of customers who have, as a result of the invention developer's services, received an amount of money in excess of the
fees paid to the developer. Every advertisement must disclose that a
fee will be charged if such is the case (§22380).
Any willful violation of the provisions of Chapter 17 of the Business
Furthermore,
and Professions Code is a misdemeanor (§22387).
where an invention development firm has failed to make the required
disclosures, or where the contract was entered into in reliance upon false,
fraudulent, or misleading representations, the contract is void and unenforceable (§§22383, 22384). Similarly, Section 22385 makes any
waiver of the provisions of Chapter 17 of the Business and Professions
Code by the inventor void and unenforceable as against public policy.
Any person injured by the practices of an invention developer may recover $3,000 presumed civil damages or three times the actual damages,
whichever is higher (§22386). The Attorney General or any local district attorney may seek an injunction against any unlawful activity performed by an invention development firm.
To guarantee the financial stability of invention development firms,
Sections 22389 through 22391 require all such firms to maintain a
surety bond equal to five percent of the firm's gross income from invention development services or $25,000, whichever is greater. In lieu of
furnishing the bond, the firm may deposit with the Secretary of State
a cash deposit of like amount.
See Generally:
1) CAL. Bus. & PROF. CODE §17500 (false or misleading statements).

Business Associations and Professions;
used business machine dealers
Business and Professions Code §21628.5 (new).
AB 2256 (Thomas); STATS 1975, Ch 810
Support: City Council of Los Angeles
Chapter 810 has added Section 21628.5 to the Business and Professions Code to require all business machine dealers to report to the chief
of police or sheriff of the city or county in which the business is located
all used business machines which they acquire for the purpose of reselling or servicing. If, however, a machine is delivered only for servicing
to the dealer by a person who originally purchased the machine from
that dealer, such dealer need not report the acquisition of that machine
to the police. Furthermore, the provisions of this section do not require
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a business machine dealer to report the acquisition of office furniture
or fixtures as such items are expressly excluded from the definition of
"business machines" (§21628.5(b)). Failure to make the requisite report by noon of the day following acquisition of the machine, as required
by Section 21628, constitutes a misdemeanor (§21639).
The California Legislature enacted Article 4 (commencing with
§21625) in 1959 [CAL. STATS. 1959, c. 1846, §1, at 4390], to require
all secondhand dealers to report to the chief of police or sheriff all personal property which is acquired secondhand and which is identifiable
by a serial number, inscription, or personal initial (§21628), in an attempt -to implement a workable system for recovering stolen property
(§21625). A "secondhand dealer," however, is defined as a dealer
whose principalbusiness is acquiring and disposing of secondhand personal property, and thus does not include a business machine dealer
whose principal business is either the sale of new business machines or
the servicing of business machines. Thus, it would appear that Chapter
810 has been enacted to further aid the Department of Justice in the
recovery of stolen property by requiring such dealers to report the acquisition of such machines to the police.
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